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INTRODUCTION 



. . . there is a pervasive belief and powerful hentimen* that 
the university is or ought to be independent. ^ 

Working relationships between the public university and the 
government which charters and funds it have long been recognized as 
ambiguous and undefined. The boundaries shift with the times, fads, 
economic conditions, and the expectations and aspirations of the 
public and their governmental leaders. Constitutional provision for the 
university was early recognized as a means for preventing easy incur- 
sion by politicians into the management and control of the institution. 
Over the years, however, most states have avoided adopting the neces- 
sary posture for granting their universities constitutional status, prefer- 
ring instead to establish universities and intervene in their affairs 
through statutory provisions. 

Issues raised in the relationship between the campus and the 
state have become more and more serious ux the recent past, a fact 
attested to by the amount of literature produced on the subject in the 
past 15 years, and especially since 1969. Moreover, the literature is 
increasingly p^rescriptive, setting out lists of activities and functions 
which should differentiate state responsibilities from those protecting 
the integrity of the jnstitution. If individual scholars remained the sole 
writers and critics on the subject, such writings might still not be 

'\Valdo(1970, p. 111). 
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consitleivd of hiizh import: but llial is iA)t I lie c;isl\ Vlw lidiication 
Commission oC the St:ilcs. the Curnci!ic Commission on lliiihcr Ixiiica- 
tion, llic Association of St:jtc Coilogi-s and UnivciMtics. llicCcnlor for 
Research and Oevclopment in Higher l''d\icaliv)n at Berkeley, and 'llie 
federal jiovernmenl have all suggested speeific land at times uivergenl) 
activities tliat should cliaracleri/e shite-colleiziate relationships. 

The root causes of the controversy have heen no more clearly 
staletl than by a distini^uished scholar of political science and public 
administralioiK Waldo ( \ '^nO): 

As tlic university becomes incrciisingfy iin insirunicnt of 
tjoveinmcnt there will bo severe pmblcnis inising fruni 
Jack orcon^riieneo between ne:uleniic norms and ideology 
and our general govern mental-politieal novms and ideol- 
ogy |p. nil. 

The idea for the present study grew out of concerns expressed 
by a wide spectrum of public officials jbout tlic possible effects on 
the university, as states revised their constituticii or reorganized their 
government. The projections ranged from fears that the university 
could become an arrogant, autonomous agency unresponsive to public 
policy imperatives, to anxiety that it might become a sychophant of 
governmental bureaucrats and politicians. And the views about solu- 
tions to tlic problem thus formulated vary with the interests and 
character of the groups involved. Higher education leaders incline 
toward protecting the integrity of their institutions by grounding the 
role, functions, and powers of the university in the constitutioji. 
Political leaders opt for an institution made more amenable to societal 
wiMies as expressed through statutory authorizations. State coordina- 
tors frequently are undecided abou? ' 'Mi course of action to sup- 
port. 

To attempt to assess the consequences to universities of differ- 
ent state attitudes and courses of actior,, this study sought to deter- 
nn'ne the substantive and procedural wavs in which states relate to 
their constitutionally-based and statutory universities. The autliors 
recogni/od at the outset ti.a; Ihe kind of investigation tliey were about 
to undertake would involve conclusions based on subtle distinctions in 
values and attitudes rather than on quantitative evidence, and that tliis 
study would not theretbrc be based on hard, empirical evidence de- 
rived from a characteristic research desigii. They fell that what was 
required at this point was description, exploration, and some specula- 
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tivc evaluation thai would provide practical guidance for policymakers 
and lay the groundwork for later, more empiricidly-based research. 

Although this study olTers considerably more than the gossip 
of political agency and university leaders and formulations of the 
authors' unfounded opinions, it is unlikely that other researchers, two 
or three years later, would replicate our outcomes in detail. We have 
no doubt, however, that the major trends found and the judgments of 
those interviewed would have substantial congruence with those re- 
ported in this study. Social science research must of necessity deal 
with many variables, many ol' which cannot be foreseen. Changes in 
place and time create new sets of factors which in their details may 
well differ from those that were operative when an earlier study was 
made. 

Because the audience to which this small volume is directed 
are practitioners rather than researchers, we did not include a lengthy 
review of the literature on organizational theory, decision processes, 
and coordination, and no attempt was made to relate our findings to 
such theory. The senior author is already engaged in a more empirical 
and thorough study of budgeting and state control processes, which 
encompasses both theory building as well as pragmatic outcomes. 

In this study we chose the four states (California, Colorado, 
Michigan, Minnesota) considered by scholars to have provided their 
state universities with great autonomy from state government through 
their constitution, and matched them with four states (Hawaii, Illi- 
nois, Maryland, Wisconsin) which have distinguished universities of a 
similar size whose legal base is purely statutory. We used structured 
interview schedules; interviewed in depth (with both researchers pres- 
ent) the chief officers of the state agencies and institutions (and/or 
their immediate associates); utilized a questionnaire on which each 
person interviewed also rated the relative influence of the state agen- 
cies and the institutional governing board in five functional areas; 
coded the interview results; and programmed, ran, and analyzed the 
questionnaire results. 

A preliminary draft of the manuscript was sent for review of 
factual matter to a state official and a state university official in each 
of the eight states. We give our warmest thanks to those persons for 
aiding us by contributing to our accuracy and sophistication. To main- 
tain the anonymity promised all persons interviewed, we reluctantly 
also omit the names here of these readers. 

The book is divided into five chapters: The first establishes the 
legal and historical l^ase of both statutory and constitutional univer- 
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sities; the second is a brief description of the social inilieii and the 
state organizational context in which the imiversity Inuls itself: the 
third reveals the study findings obtainet! from documents and records 
as well as from interviews and questionnaires; the fourth analyzes the 
interrelationships of the four principal sets of actors involved in the 
study-governors' staffs, legislative staffs, state coordinators, and insti- 
tutional leaders; and the last chapter provides our tentative conclu- 
sions about the operational meaning of constitutional and statutory 
status and the implications of the findings for institutional autonomy 
and independence. 




LEGAL BASES 



There are tliree traditions— acadeiTiic freedom, tenure, institu- 
tional autonomy— with roles so instrumental in tiie development of 
American colleges and universities, that it is not surprising to find 
them formalized as doctrine and comprising a central part of the rich 
legal history of American higher education. Allowing for some dis- 
parity between the law and actual practice, it is fair to suspect that a 
certain amount of mythology is attached to each tradition. But myths 
and illusions do contribute to reality, and the fact is, each tradition, 
myth or not, is obviously of some current practical and legal signifi- 
cance. Because each is so interrelated with the others and with the 
continuing development of higher education, any attempt to isolate 
one tradition for separate and precise analysis risks oversimplification. 
Further, each is almost infinitely malleable, enjoys varying interpreta- 
tions according to time and location, and is constantly in the process 
of changing in response to actions of its critics and defenders. 

The origins of these traditions are uncertain, although certain 
definite historical roots can be unearthed. Academic freedom, it is 
often said, can be most directly traced to the late 19th century Ger- 
man higher education traditions of Lehrjreiheit (freedom to teach) 
and Lcmfreiheit (freedom to learn), which were imported to the 
United States. Yet the tradition of freedom of thought and toleration 
is many centuries older (Hofstadtcr and Metzger, 1955). Tenure is 
thought to be traceable to the efforts of the American Association of 
University Professors (AAUP), beginning in 1915 with the ''Declara- 
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tion of Principles/' and riMnforccd periodically with statements issued 
by that body tor the protection and benefit of faculty members. 
Institutional autonomy, perhaps the most diffuse of the three tradi- 
tions, finds its antecedents in the social organization of tlie Middle 
Ages, in the corporate form, in state constitutions, and in the occa- 
sional expedient indulged in by extrainstitutionalinterests of avoiding 
complex, unpopular, or unwinnable altercations with institutions and 
tlieir protectors. 

Despite such limitations on a full understanding of academic 
freedom, tenure, and institutional autonomy, it is clear that each of 
these traditions reflects a common concern with possible intrusions by 
"outsiders'* (e.g., politicians, bureaucrats, business or economic inter- 
ests, the church) into the internal and essentially academic affairs of 
colleges and universities and their faculties. These concerns can be 
taken as real in some degree; they certainly find support in history. 
The development of these traditions both assumes and serves as a 
record of conflict over the years between institutions of higher educa- 
tion and the larger society. Within certain limits, there may be said to 
be two worlds or spheres of interests which often overlap, arc in 
continual conflict with each other, and yet are hij;hH' interdependent: 
one the academic and the other a melange co:Tii. .sed of political, 
religious, governmental, economic, and general societal interests. 
Although the two spheres are not dichotomous for all purposes, it is 
helpful to assume dichotomy, or a division of sorts, in any attempt to 
understand these traditions, an assumption which, as we have said, 
finds some support in history. 

This is a report of a study of what is perhaps the least exam- 
ined of the three traditions: institutional autonomy. Our intention is 
to review' hrielly the historical and legal roots of such autonomy, and 
particularly the unique device by which American higher education 
and its supporters have occasionally sought to assure it through con- 
ferring ''constitutional status'' (CS) on a select number of universities. 
By "constitutional status" (or constitutional autonomy or indepen- 
dence), we refer to the practice of providing in state constitutions for 
the vesting of exclusive management and control of the institution in 
the governing board, presumably to the exclusion of state executive 
and legislative officials. Such a legal status is supposed to contrast 
sharply with mere "statutory status" (SS), which presumably leaves 
the institution more open to intrusions by politicians and bureaucrats, 
a supposition we examine. Finally, because the two are often con- 
fused, we discuss briefly the relationship between institutional 
autonomy and academic freedom. 
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Major attention is focused, however, on discovering tlic cur- 
rent meaning and effectiveness of CS as a legal device for securing 
instifiitional autonomy. We ask what CS was specifically designed to 
achieve, how it came about, and wJictlier it is actually successful today 
in accomplishing its intended purpose. States most frequently men- 
tioned in this section in which universities possess CS are Michigan, 
Minnesota, California, Colorado, Idaho, Georgia, and Oklahoma. 
States sometimes mentioned, in which institutions possess a lesser 
measure of constitutional autonomy, are Alabama, Arizona, and 
>ievada. No discussion would be complete without considering the 
oituations in Utah, Missouri, and Louisiana, where court decisions or 
attorney generals*' opinions have disconfirmed CS for the major univer- 
sities. 

In brief, the intention was to assess the value of CS to univer- 
sities by comparing those that have it with those that do not, in the 
same and in different ^:ates. Accepting the existence of some conflict 
and a great deal of interdependence between universities and the rest 
of society's institutions and interests, the comparisons were narrowed 
to the relationships between the institutions and state government, its 
political officers, and agencies in the executive and legislative 
branches. That is, relationsJiips to the federal government, tliecJuirch, 
powerful economic interjsts, or broad social forces are not specifically 
considered. Institutions isolated for examination did not include com- 
munity colleges, municipal or federal institutions (e.g., City University 
of New York, West Point), or private colleges and universities. Finally, 
the several activities selected for study were considered those in which 
the universities and state government most frequently interact, and 
investigation of which we thought would illumine the.value of consti- 
tutional status and its relationship to autonomy: budgeting, planning, 
construction, academic policymaking, coordination, and others, such 
as purchasing and the administration of a civil service or nonacademic 
staff personnel system. 

BACKGROUND 

The idea of the autonomous university, far from being a eon- 
temporary phenomenon or a particulariy American one. has its roots 
in medieval social organization in Europe. Indeed, except for the vest- 
ing of governing powers in a lay board of trustees-often credited as an 
American innovation— the basic governing structure of the university 
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IkrI ulrciicly crystjIlizcJ by the tijne higher otuicjtion bciian to develop 
in the United States. Seen in this perspective, eonstitiilioiial status is 
simply a legal embellishment on an already well-developed theory of 
organization. As early as the 9th century, with the secularization of 
education and learning, and the organization of medieval society into 
guilds, the idea of the autonomous self-governing university found 
early expression (Brody, 1935). 



''A 'Universitas' (corporate body)," says Maitland in his 
summary of medieval political and social theory, "is a 
living organism, and a real person with body and members 
and a will of its own. Itself can will, itself ciin act; it is a 
group-person, unci its will is a groLip-w']l [p. I ]/' 



Maitlund's language might seem a little quaint by 20th century 
standards, but the stress on self-initiation and collaborative styles of 
decisionmaking is by no means unfamiliar in higher education today. 
The autonomy of the medieval university was not solely a niatter of 
style- and a capacity for self-government. It was more organic than 
that, deriving from the nature of medieval society itself. The corporate 
form of medieval social organization was broadly determinative of the 
degree of autonomy the universities enjoyed ("univcrsitas/' after all, 
literally meant ''corporation"): 



Corporations in the Middle Ages afforded the necessary 
social structures for the expression of unified social 
activity. . . . The power of self-regulation as reposed in the 
original universities was hardly unusual in the society of 
which they formed a part. They were a species of the 
many forms of corporate life which embraced every 
department of human activity, political , economic, reli- 
gious, and educational. The recognition of the corporate 
autonomy of small social groups was tiie natural expres- 
sion of a time when there was no single authority to rule 
all classes and groups of individuals [Brody, 1935, p. 2] . 



The secular or unitary state was not yet a reality, and sover- 
eignty was more or less evenly distributed among the church, civil 
power, and the university, each functioning co-authoritatively with 
respect to each other. According to Hofstadter and Metzger ( 1955), 
this decentralization and competition between approximately equal 
social units enhanced the autonomy of the university: 




The LibsLMKc of i\ nionoliihic siriictLirc of power, the 
existence (if a lenl pkinility and diversity of interests 
within the frameworks of both ilie ecclesiastical and 
secular powers, put ihe univcrsilies in a position in which 
ihcy were not easily overwhelmed. They appealed to king 
or council against pope, to pope against king or bishop, 
and to kings and popes alike against iruculenl .town 
governments [p. 7-8J . 

In operational terms, therefore, the universities were left along in most 
matters to govern themselves as they best saw fit. 

By the beginning of the 12th century, the universities as 
autonomous bodies of masters and scholars were often conceived of as 
^'republics" (Brody, 1935, j). 2). But there were other factors as well 
which protected the autonomy of the tmiversities. Despite the seeming 
atomizatiop. of medieval society, the influence of the church was per- 
vasive. A fundamental solidarity existed. Beliefs were so commonly 
shared there was no need to formalize independence. Autonomy 
existed, in other words, but on fundamental matters was seldom exer- 
cised. Further, learning was accorded a special status (Hofstadter & 
Metzger, 1955): 

In the social structure of the Middle Ages the universities 
were centers of power and prestige, protected and 
courted, even deferred to, by emperors and popes. They 
held this position chiefly because great importance was 
attached to learning, not only as a necessary part of the 
whole spiritual enterprise, but also for its own sake [p. 5] . 

Finally, the very poverty of medieval universities left them free to 
migrate from one place to another when conditions proved unfavor- 
able, a mobility which enhanced their bargaining power in commu- 
nities unwilling to see them move (Hofstadter & Metzger, 1955, p. 8). 

It is significant, however, that the autonomy of the medieval 
university was not seen in instrumental terms. The conception of the 
autonomous university really anteceded any perception of the func- 
tion or utility of that kind of independence. Autonomy was not then 
seen as a means of insulating the university from outside interference 
or tneddling; it was shnply a social fact, a state of being, a given on the 
basis of which the organizational structure and traditions o\ the 
university developed. 
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The almost natunil autonomy of the university in the Middle 
Ages was not to last, however. The beginning of the rise of the modern 
state in the 1 3th eentury and the ensuing church-state struggles lead 
eventually to a university which derived its existence and its powers, 
including its "autonomous" character, From the state. The transition 
represented a shift from informal or c/e'/r/r/o forms of social organiza- 
tion, in which the various social units (e.g., church, kings, universities) 
functioned co-authoritatively as equals, to a fonnal legal basis of legiti- 
macy. A pluralistic social structure with varied bases of authority was 
replaced by a more hierarchical one, in which authority was derived 
from the state. The transition was not sudden— the process in fact 
took centuries— and the consequences for the university were enor-. 
mous. 

The turning point for the idea of university autonomy was the 
promulgation of the ^'fiction'* theory of corporations by Pope Inno- 
cent IV in 1243. The theory was in effect "a juristic redefinition of 
ecclesiastical power,'' designed to offset the threat to the ''papal claim 
for exclusive dominion'' posed by those urging the supremacy of the 
state (Brody, 1935, p. 3). In essence, however, the "fiction" theory 
was a papal expedient, not a reversal of a trend leading to the com- 
pleted development of the state. In seeking to avoid subsuming the 
church to the state, the Innocentean Doctrine of a legal "fiction" 
implicitly recognized the existence of the state and its authority: 

The central idea in the Innocentean Doctrine may be 
restated thus: Each Cathedral Chapter, Collegiate church, 
religious fraternity, university, etc., is a "Universitas," i.e., 
a free corporation. But its existence, its personality is not 
something real, not a ^'natural" fact expressive of a col- 
lective body; rather its personality is purely "fictitious." 
It is merely an artificial notion Invented by the sovereign 
for convenience of legal reasoning. In short, the corporate 
life of the group is not a social reality, but a legal con- 
cepdon— a **nomen juris" which exists only in contempla- 
tion of law [Brody, 1935, p. 3] . 

What was proposed, in other words, was a kind of dualism. If there 
was to be a state which threatened to become increasingly secular, 
there would as well be a self-governing organization which drew only 
its legal existence from the state. So long as the church and the state 
were one, papal supremacy was assured. The "fiction" theory was 
necessary if the church was to rrtain its power: 

® 10 



The desire of the church was to absorb within its own 
structure those inferior forms of corporate life which it 
had brought into being. This was the reason for the devel- 
opment of a theory of corporations [universities] as 
"fictitious" persons [Brody, 1935, p. 4]. 

The Innocentean Doctrine established a pattern of corporate 
dependence on the state. The relationship was fonnalized into law: 
The state in effect chartered or licensed corporations, which could not 
legally exist without such sanction. It was ironic that a legal **fiction" 
was so chained to reality. What was the most obvious consequence of 
this new doctrine? "The juristic implication of this doctrine was the 
denial of the independent life of free corporations (Brody, 1935, p. 
4)." 

The disappearance of the autonomous university on the 
European continent, which had begun with the promulgation of the 
"fiction" theory of corporations, and the final assumption by the 
state of nearly exclusive responsibility for education were presaged by 
two political developments in the 16th century; the Protestant Refor- 
mation and the diffusion of Roman law (Brody, p. 6). With the Refor- 
mation came the secularization of the state and the transfer to it of 
the church's former hegemony over the function of education (as well 
as a good bit of church property). As a consequence, university auton- 
omy and intellectual freedom suffered (Hofstadter and Metzger, 1955, 
pp. 70-71). 

The influence of Roman law was almost as effective in cloth- 
ing the state with authority over the university. The chief manifesta- 
tion of this new relationship in the law was the widespread acceptance 
of the doctrine of tlie concession theory of corporate life: . . that 
corporate existence is a privilege conceded by the state. The conces- 
sion theory was consistent with the rise of the sovereign state and the 
inferior legal status of all other institutions within its boundaries. It 
would not do to have a state within a state or a completely autono- 
mous corporation or university (Brody, 1935, p. 6)/' 

Another, much more practical reason for the increasing depen- 
dence of universities upon the state was economic (Hofstadter & Metz- 
ger, 1955): 

As universities became more heavily endowed with college 
foundations and other properties, and as their intellectual 
life became increasingly committed to permanent li- 
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hvai'ics. liicy became Vimid ami immobile, and liieir finan- 
cial dcpendenee provided prineos ;ijul municipalities with 
a pretext for unprecedented intervention in tiieir affairs. 
But it had been, above all, the pluralism of medieval life 
that provided these powerful corporations with the source 
of their autonomy; as national states arose, sovereigns, 
princes, and parliaments took upon themselves the right 
to meddle in the internal affairs of universities, appointing 
and discharging professors at will and mocking at the 
former pride and autonomy of the masters )p. 41 ] . 

This movement continued into the 17th, 18th, and 19th cen- 
turies. The established thenie for the univeristies in France, Germany, 
and England was increasing state control, with occasional formal con- 
cessions toward autonomy, but an autonomy that flowed from lar- 
gesse, not right. 

American contributions to the conception of university auton- 
omy were characteristic. Democratic and individualistic principles 
encouraged the notion that incorporation was a privilege that any 
group of individuals acting in association could exercise (Brody, 1935, 
p. 16). Theories of church organization which were compactual and 
emphasized che "free consenting action of the covenanted body'' in- 
fused the colonial church colleges and further strengthened institu- 
tional demands for freedom from external influences (Brody, 1935, p. 
13). Colleges came to be spoken of as college "communities'' (and 
many remain so characterized today). That the colonial colleges were 
not really so free from pressures (some ecclesiastical in nature) by 
founders and governing bodies was not as important as the fact that 
the state did not intrude, at least not much. Neither church nor state 
control alone seems a fair characterization of the situation facing the 
colonial colleges. "It is perhaps less startling but more correct to say 
that the colleges were governed by the church-state complex (Hofstad- 
ter &Metzger, 1955, p. 144)." 

In some important respects the legal image of the colonial 
college was not a great deal removed from the medieval. Noninterfer- 
ence by the state with the activities of the colonial colleges became 
the rule, was indeed, as Brody put it, "effectively assured through 
exemptions, privileges, and franchises contained in charter of incor- 
poration," and this further led to an accumulation of power and 
prerogatives in the college corporations [p. 1 8 1 . Appropriations from 
the colonial legislatures in no serious way limited the autonomy nor 
encouraged legislative control of the otherwise private colleges (Brody. 
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1 935, p. 20), aUliough Ihciv were occasions when Ihcy became 
beholden to and subject to intervention by legislative interests (Hof- 
sladter& Metzger, 1955, pp. 144-146). 

The watershed for the delineation of the legal relationship 
between American colleges and the state came in 1819 in the Dart- 
mouth College case (Dartmouth v. Woodward, 1918), atlecision which 
is as important in the development of private corporations as it is to 
liigher education. The New Hampshire legislature had sought to mod- 
ify the charter of Dartmouth College and reconstitute the board of 
trustees into a body more representative of the state as a whole. The 
United States Supreme Court, however, invalidated the attempt, ruling 
the original charter in effect a contract between the state of New 
Hampshire and the college, which the former was without constitu- 
tional power to impair. Thus was the private character and political 
integrity of the early corporations, once chartered, assured. The idea 
of the autonomous American university derives a large measure of its 
strength from the Dartmouth College case. 

It is safe to say that by the early 19th century the prototypical 
American college was fairly autonomous, self-governing in the nature 
of a small academic community, private and most likely denomina- 
tional, and corporate in legal form. It was also fragile, probably poor, 
and not very distinguished as an intellectual institution. It was gov- 
erned by a board of trustees that was "lay'' in name only, since all or 
many of them came from the same church. Its president was likely to 
be of the same persuasion. The number of such colleges increased so 
rapidly in those years that something akin to the medieval pluralism 
and the derivative autonomy established it,self. Still, autonomy was 
always a matter of degree. A church, a founding family, or a commu- 
nity might interfere in college affairs. And the fact that colleges lived 
on a shoestring scarcely enhanced their autonomous character, for 
independence was of little value if the institution ceased to exist for 
lack of funds. 

The basic structure of governance of the instiUitions estab- 
lished in the Middle Ages, and the idea of autonomy-amended by the 
"fiction'' theory of corporate organization and the principles of demo- 
cratic morality remained the pattern inherited by American higher 
education. Thus the inherent tension between the universities and 
government to wiiich the institutions owe their existence continued as 
part of the American pattern. The tensions exist at the legal core of 
the institutions' corporate character: The institutions are "conceded" 
to exist by the vvjte. and their legal bas;s of legitimacy is state law. 



13 



Tho fundamental fact was, and continues to be, that colleges and 
universities are not .self-creating; they are created. That they are not 
self-supporting eithen but are dependent upon external sources for 
financial support only further circumscribes their autonomy. 

Whiti is true Tor pviwatQ colleges and u/]iversities, which arc 
created by corporate charter, is no less true for public institutions. 
State college and university governance styles were not created out of 
whole cloth. Rather the already established traditions of governance 
were adopted almost unquestioningly when the various states, by con- 
stitution or statute, created their state institutions. The social impor- 
tance of higher education, and the disappearance of so many of the 
smalL private colleges established throughout the countryside, lead to 
the acceptance by the respective states of the responsibility for edu- 
cating its citizens. Thus, Article III of the Northwest Ordinance en- 
joined the states (in a decidedly Latin syntax) as follows: 

''Religion, morality and knowledge, being necessary to good govern- 
ment and the happiness of mankind, schools and the means of educa- 
tion shall forever be encouraged." This language found its way into 
the education articles of a number of state constitutions, which often 
refer to education as a primary function of state government, or even 
more explicitly to the duty of the legislature to establish a state col- 
lege, university, or agricultural school. The federal constitution, how- 
ever, is silent on the question of education, although a federal govern- 
mental role in the matter is assumed through Congress's power to 
provide for the general welfare. A state government role is also assured 
in the United States Constitution through the Tenth Amendment, 
reserving to the states those powers not granted to Congress nor pro- 
hibited to the states. 



CONSTITUTIONAL STATUS 

(Selected cases relating to the eight states investigated in this 
study may be found In Appendix A. Selected relevant provisions in 
state constitutions may be found in Appendix BJ 

One of the most significant legal developments in the United 
States relating to university autonomy was the decision taken by a 
number of states during the 19th century to promote autonomy by 
providing in the state constitutions .*ov exclusive governance of the 
university by the institution's governing body. The idea was to remove 
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questions of management, control, and supervision of the universities 
from the reach of politicians in state legislatures anti goveniors' 
offices. The universities were to be a fourth branch of government, 
functioning co-authoritativcly with the legislature, the judiciary, and 
the executive. The states which have attempted and to some extent 
succeeded in conterring constitutional status on one or more of their 
universities are Michigan, Minnesota, California, Colorado, Idaho, 
Georgia, and Oklahoma. (Montana has recently accorded its university 
system a measure of constitutional autonomy, as yet unh'tigated, by a 
new constitution scheduled to take effect July I, 1973.) Less success- 
ful in their attempts because the seeming CS is heavily qualified by 
court decisions, attorney generals' opinions, or long-established prac- 
tice, are Alabama, Arizona, and Nevada. States in which, judging from 
the language of the constitution alone, one or more of the universities 
might have been deemed to possess CS, but do not as a result of 
decidedly adverse court decisions, attorney generals' opinions, or 
long-established practice, include Louisiana, Missouri, and Utah, 

Most universities with CS are public corporations as well, a 
fact which can become important in determining the precise degree of 
legal autonomy a university possesses. Each state is unique in other 
respects: No two constitutions are exactly the same or are interpreted 
in the same way. And this applies to provisions relating not just to the 
universities, but to the governor, auditor, legislature, and other offices 
and officials in state government whose power's and duties are the 
subject of constitutional consideration and have an influence over 
higher educational institutions. Nor are court decisions, attorney gen- 
erals' opinions, and administrative practice uniform among the states 
whose universities possess constitutional status. Interpretations also 
vary with the nature of the problem: There are differences, for exam- 
ple, between issues relating to mechanics' liens, student discipline, and 
loyalty oaths. The result is that no two universities with CS can be 
said to be equally autonomous or equally free to make decisions with- 
out interference. Once past a level of generality, an analysis of CS 
defies rigid categorization. ; 



The Granting of Constitutional Status 

The original decisions to grant CS were for the most part made 
in the decidedly political context of constitutional conventions. Be- 
sides simply providing for the governance of the university, other 
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issues rehiting to education also had to be I'esolved in these conven- 
tions. What should be done with lands set aside by Coni"Vss in state- 
enabling acts tor the support of the common schools and the univei- 
sity? Who was to manage the lands, sell timber or grazing rights, earn 
the interest from proceeds of the sales? Where was the university to be 
located (an important issue in Colorado, Idaho, Minnesota)? How 
should the governing body be selected: by gubernatorial appointment, 
as in California, or by election, as in Michigan and Colorado? And if 
elected, should the election be by the people, as in Michigan and 
Colorado, or by the legislature, as in Minnesota? How extensive were 
to be the powei-s given or the limitations set upon the governor, the 
legislature, and other state officers and agencies with respect to the 
university? In addition to resolving such basic issues of governance, 
there was also some measure of local pride in creating and maintaining 
a state university-a motivation often fully reflected in the constitu- 
tional debates. Still, the fundamental issue was one of control, and the 
question usually was whether the elected representatives of the people 
in the legislature and governor's office should have the largest share of 
the power to make poh'cy for the university, or whether the university 
should be removed from partisan and political battlefields by being 
given CS. 

The dangers of legislative involvement were perceived as early 
as 1819 by Daniel Webster, who argued on behalf of the autonomy of 
Dartmouth College and pointed out the consequences of intrusion by 
the New Hampshire legislature into that college's affairs (quoted in 
Hicks, 1963): 

It will be a dangerous, a most dangerous experinient to 
hold these institutions subject tn the rise and fall of politi- 
cal parties, and the fluctuations of political opinions. If 
the franchise may be. at any time, taken away or im- 
paired, the property also inay be taken away, or its use 
perverted. Benefactors will have no certainty of effecting 
the object of their bounty; ."^.nd learned men will be de- 
terred from devoting themselves lo the services of such 
institutions. . . .Colleges and halls will be deserted by all 
belter spirits, and become a theatre for the contentions of 
politics [p. 6] . 
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The University of Michigan: A Plrst wifli Constilinional Status 



In 1850, the University of Michigan became the first institu- 
tion to he accorded CS, a decision which followed some 30 years of 
struggle between the university trustees, the governor, and the legisla- 
ture for control of the institution. Not only had the legislature on 
occasion ventured into the selection and appointment of faculty, the 
establishment of departments and curricula, and the sale of university 
lands at prices considered scandalously low, but the governor had 
turned his hand to reorganizing the university faculty and staff and 
had even fired the university's first-appointed faculty member the day 
he showed up for work (Cudlip, 1969, pp. 6-13; Hicks, 1963, pp. 
S-24;Schlarmann, 1971, pp. 17-23.) 

Clearly unstable in its early years, the University of Michigan 
was far from the distinguished institution so many in Michigan wanted 
it to be. There were some who readily and publicly attributed the 
failure of the university in those early years to its utter dependency on 
the changing political climate of the legislature (Cudlip, 1969, p. 6). In 
1840 a select committee of the Michigan legislature was created to 
look into the situation, and it reported back in the same ycjr with 
what was to become the classic and widely heralded rationale for a 
board of regents with CS: 

Wlieii legislatures have legislated directly for colleges, their 
measures have beep as fluctuating as the changing mate- 
rials of which the legislatures were composed. When they 
have acted through a board of trustees, under the show. of 
giving a representation to all, they have appointed men of 
such dissimilar and discordant characters and views that 
they never could act in concert;. so that, whilst supposed 
to act for and represent everybody, they, in fact, have not 
and could not act for anybody. 

Again, legislatures, wishing to retain all the power of the 
State in their own hands, as if they alone were competent 
or disposed to act for the general good, have not been 
willing to appoint trustees for a length of time sufficient 
for them to become acquainted with their duties, to 
become interested in the cause which they were appointed 
to watch over, and feel the deep responsibility of the trust 
committed to them. A new board of trustees, like a legis- 
lature of new members, not knowing well what to do. 
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generally begins by undoing and disorganizing all that has 
been done before . . .Whilst State institutions have been, 
through the jealousy of State legislatures, . . . sacrificed to 
the impatience and petulance of a heterogeneous and 
changeable board of trustees, whose term of office is so 
short that they have not time to discover their mistakes, 
retrace their steps, and correct their errors, it is not sur- 
prising that State universities have hitherto, almost with- 
out exception, failed to accomplish, in proportion to their 
means, the amount of good that was expected from them, 
and much less than colleges in their neighborhood, patron- 
ized by the religious public, watched over by a board of 
tmstees of similar qualifications for duty, and holding the 
office permanently, that they may profit by experience. 

The argument by which legislatures have hitherto con- 
vinced themselves that it was their duty to legislate univer- 
sities to death is this: "ll is a State institution, and we are 
the direct representatives of the people, and therefore it is 
expected of us; it is our right. The people have an interest 
in this thing, and we must attend to it." As if, because a 
university belongs to the people, that were reason why it 
should be dosed to death for fear it would be sick, if left 
to be nursed, like other institutions, by its immediate 
guardians. Thus has State after State, in this American 
Union, endowed universities, and then, by repeated con- 
tradictory and over legislation, torn them to pieces with 
the same facility as they do the statute book, and for the 
same reason, because they have the right [Cudlip, 1969, 
pp. 7-8; Hicks, 1963, pp. 18-20].. 



In 1850, ten years after the legislative report was issued, a new 
Michigan constitution conferred CS on the University of Michigan. 
The power of the legislature over the university was reduced, the 
institution was declared a body corporate, and its governing board of 
regents was to be elected and vested with the ''general supervision" of 
the university* The Michigan Constitution has been amended three 
times since 1850 (1908, 1959, 1963) in efforts to expand and consoli- 
date the legal position of the University of Michigan and to extend 
similar status to other senior institutions in the state, all of which 
today possess CS. The governing board of each state university today 
is charged under the 1963 constitution with the ''general supervision" 
of the institution and "the control and direction of all expenditures 
from the institution's funds." 
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Other states attempted to follov/ Michigan's lead: Minnesota, 
California, Utah, Nevada, Missouri, CoJorado, Idaho, Oklahoma, Geor- 
gia, and most recently Montana. Alabama, Arizona, and Louisiana 
could be included, although they have seldom been so considered. Not 
all these states, of course, were as successful as Michigan in having the 
status they sought to confer by the constitution upon their univer- 
sities recognized by the courts and commentators as autonomous. For 
some (Louisiana, Missouri, Utah) CS was all but eliminated as a resuit 
of adverse court decisions (and long-established practice) which strip- 
ped the pertinent constitutional provisions of any potential they 
might have had for conferring autonomy on the respective universities. 
For others (Arizona, Nevada) the CS was considerably qualified by 
court decisions. For yet others (Georgia, Oklahoma) the constitutional 
language itself opened up possibilities for qualified interpretations. 
With respect to Montana, a new state constitution scheduled to go 
into effect July 1, 1973, appears to confer a considerable degree of 
autonomy on the public institutions of higher education in the state, 
but the new provision in the constitution has not yet been interpreted 
by the courts. 

Once the practice of endowing a university with CS had been 
established in Michigan and those states which followed Michigan's 
lead, it remained for the courts to develop interpretations of the 
meaning of this new status for the universities. Once again Michigan, 
with by far the greatest amount of litigation on the subject of CS, set 
the pace. 



Judicial Recognition 

Judicial recognition given in the past 120 years to the CS of 
the University of Michigan and other similarly endowed universities in 
the state is as unremittingly favorable to the autonomy of the institu- 
tions as could reasonably be expected. Whether the court decisions 
have made much difference to successive legislatures is another matter. 
Since the same issues tend to be litigated, with some variations to be 
sure—legislative imaginations, particularly when higher education is 
involved, are not unfertile— one might infer that the legislature is not 
inclined to take ''no" for an answer. The first real strUfc^jle between 
the university and the legislature concerned a series of repeated 
attempts by the legislature between 1855 and 1896 to compel the 
university to establish a school, professorship, or department of home- 
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opathy (Cudlip, 1969, pp. 23-52; Hicks, 1963, pp. 37-54,) Five times 
the legislature acted in one way or another to accomplisli its objective 
(by direct legislative act or by conditioned appropriation), and each 
time the result favored the university's refusal to do so. Significantly, 
the whole issue arose only concuirently with the first direct legislative 
appropriation to the university ''Hicks, pp. 37-39). 

Not until the final homeopathic case in 1895 was the land- 
mark decision of the Michigan Supreme Court on the subject of the 
constitutional status of the university finally handed down. In 1875 
the university, acquiescing to legislative demands, had created a 
School of Homeopathy in Ann Arbor for which funds had been 
regularly appropriated. Twenty years later, the legislature commanded 
the university to move the school from Ann Arbor to Detroit, and the 
university refused (Hicks, 1963, p. 60). A taxpayer's suit was brought 
to compel the university to comply vith the legislative command, and 
a unanimous court rang down the curtain on any continuing doubts 
about the court's interpretation of the legislature's power to control 
or interfere with the university (Sterling v. Regents of the University 
of Michigan, 1896). The court said, in part {Sterling, 1896): 

The board of regents and the legislature derive their power 
from the same supreme authority, namely, the Constitu- 
tion. Insofar as the powers of each are defined by thai 
instrument, limitations are imposed, and a direct power 
conferred upon one necessarily excludes its e.xistence in 
the other. ... They are separate riid distinct constitu- 
tional bodies, with the powers of the regents defined. By 
no rule of construction can it be held that either can 
encroach upon or exercise the powers conferred upon llie 
other [p. 257]. 

Fifteen years later, in a case involving the auditor general's 
refusal to pay over funds for the normal traveling expenses of the 
university's president, the Michigan Supreme Court ordered the ex- 
penses paid and characterized the Board of Regents as ''the highest 
form of juristic person known to the law, a constitutional corporation, 
which, within the scope of its functions, is co-ordinate with and equal 
to that (sic) of the legislature (Board of Regents of University of 
Michigan v. Auditor General, 191 1 , p. 1040/' 

These two Michigan cases, both widely cited and quoted in 
leading decisions in other states, have been enormously infl'iential in 
the development of judicial interpretations of the meaning of CS. The 
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legal status of such institutions in nearly all the other stales was 
cj '''^tallized by at least one court decision in eacJi state, Tlie issues tliat 
inspired litigation varied widely: a homeopathy chair or department, 
traveling expenses for a president, the location of a medical school, 
smallpox vaccinations for entering students, payment for an actuarial 
survey of the insurance needs of faculty and employees, loyalty oaths, 
legislative attempts to create an advisory board of regents or to alter 
the composition of the board, executive attempts through the audi- 
tor's office to review the propriety and wisdom of certain institutional 
expenditures, legislative attempts to create a new engineering college 
and degree at the state university. The listing is far from complete. 
Indeed, it is doubtful that any complete record could ever be com- 
piled. Fui vher, the universities were not always succesjiful in defeating 
what they felt were intrusions. 



LIMITATIONS ON AUTONOMY 

Legislative Power to Appropriate 

One legislative device for control frequently resorted to is the 
attachment of conditions to appropriations bills. The idea behind a 
conditioned appropriation is to use the legislature's power of the purse 
to influence policy in the institution. One study of legislative enact- 
ments which purported to affect the universities in Michigan with CS 
concluded that of the 328 such acts that referred to one or all of the 
institutions from 1851 to 1971, two-thirds were appropriations acts 
which attached policymaking conditions to the funds appropriated, 
and all that were reviewed for their constitutionality were found to be 
unconstitutional by the Michigan Supreme Court (Schlafmann, 1971, 
pp. 125-33). 

The boundary line between permissible and unconstitutional 
involvements of legislative and executive officials in the affairs of a 
university with CS is indistinct, certainly varying from state to state. 
There are some general limits to the autonomy of such universities, as 
Brody (1935) has pointed out: 

The constitutional status of the university does not raise it 
above the le^slative power when the latter acts as the 
state organ of public authority [pp. 183-2]. 
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The legislature's power to appropriate, then, is one major 
source of limitation on the autonomy of universities with constitu- 
tional status, provided areas considered to be within the prerogatives 
of the governing board are not ventured into-areas such as academic 
policy, admissions and graduation standards and requirements, [enure, 
student discipline, new programs, and the like. Borderhne areas which 
allow for dispute over which are legislative and which institutional 
prerogatives are those involving large expenditures of money (e.g., a 
new law school, a new medical school, new Campuses). It is always a 
question of fact (not one of law) in each such case where the Hne is to 
be drawn, and much depends on the traditions in each state. 

The proper limits of legislative power for conditioning appro- 
priations to a university with constitutional status has been well- 
described by one commentator (Wooden, (1957)): 

While it must be recognized that the legislature's power lo 
make appropriations to a constitutional university does 
not include and Is separate from the power to control the 
affairs of such a university, the legislature can within 
reason attach conditions to its university appropriations. 
If a constitutional university accepts such conditioned 
funds, it is then bound by the conditions. There are not 
many decisions in this area, however, so the line between 
. conditions the legislature can vahdly attach and those it 
cannot has not been drawn in a distinct fashion. Condi- 
tions which require the universtiy to follow prescribed 
business and accounting procedures have generally been 
found to be valid. The courts have also sustained condi- 
tions which require, on penalty of losing part of the 
appropriation, annual reports to the governor, and fair 
and equitable distribution of an appropriation among the 
departments of the university or maintenance of univer- 
sity departments. It has also been held that the legislature 
can properly make nonteachiiig employees subject to the 
state's workmen's compensation law, and can require 
loyalty oaths by the teachers. On the other side of the 
line, a condition that the university move a certain depart- 
ment of the school has been held to be invahdly attached, 
and an attempt to limit the amount of the funds that can 
be spent for a given department is likewise an invalid 
condition. It is clear that limits should be placed on the 
use of the conditioned appropriation, for without such 
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limits tlic legislature could use the condilioned appropria- 
tion to strip the university of its constitutional authority 
[pp. 729-39], 

Legislation of Police Power 

Another limitation on CS is police-power legislation. It is gen- 
erally acknowledged that in matters relating to the public health, 
safety, and welfare of the people of the state the general police powers 
of the state executive and legislative branches prevail over the consti- 
tutional autonomy of the university. Thus, in a leading California case, 
although a regents' rule relating to smallpox vaccinations foren[»:ints 
to the university was held to prevail over a state statute on the same 
subject, the court conceded that a properly drafted state statute which 
constituted a valid exercise of state police power (the one in question 
in this case was not) would take precedence over the regents' rule 
(Brody, 1935, pp. 1 93-94; Chambers & Elliot, 1936, pp. 140-41;Cud- 
lip, 1969, p. 1 13; Williams v. Wheeler, 1913). 

Other examples of areas in which properly drafted and imple- 
mented laws as exercises of general state police power would prevail 
over university autonomy are those relating to fire and safety stan- 
dards, university police, campus disorders, minimum wage and fair 
labor standards, and collective bargaining. On matters such as these 
the university campus cannot be an "extraterritorial state within a 
state (Cudhp, 1969, p. 113)." 



Legislative and Executive Powers 

A third and often ignored major source of limitation on CS are 
constitutional provisions relating to legislative and executive powers 
which when exercised serve to limit the constitutional powers of the 
institutional governing body. Constitutional provisions relating to the 
university cannot be read alone. Many of these other provisions in the 
various state constitutions were inserted in recent years (1900 through 
the 1960s) aiid reflect a growing concern over public accountability 
for the expenditure of state tax dollars. The situations in Michigan, 
California, Colorado, and Montana are illustrative. 

Michigan 

Thus, several recent provisions in the 1963 Michigan constitu- 
tion reflect a slight shift towards demanding greater public account- 
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ability on the part of the universities. The state board of ediicatioji 
was charged with ''planning and coordinating'' the educational policies 
of all the institutions now possessed of constitutional status-and in 
doing so was instructed by the constitution not to impinge on the 
autonomy of the institutions-an ambiguous provision that at least has 
given the coordijiating board (the state board of education) some 
claim to powers in respect to public higher education. An annual 
accounting of all ijicome and expenditures by the universities was to 
be given to the legislature. The governor was given the power to 
reduce institutional expenditures authorized by appropriations in the 
event actual state revenues fell short of revenue estimates on which 
appropriations were made (Michigan Constitution, 1963, Article 5 
§201 , Formal sessions of the governing boards of the institutions were 
required to be open to the public. Finally, for the first time the state 
auditor was given the the constitutional power to audit the books of 
the universities possessed of constitutional status [Michigan Constitu- 
tion, 1963, Article 4 §53]. 

CQlifomia 

In California, too, much the same sort of development has 
taken place. The historical antecedents for imposing some limits on 
the powers of the regents of the University of California and for 
creating a role for the legislature in university affairs can be found in 
the 1878 constitutional convention debates over the provision relating 
to the university. The one limitation agreed upon in the convention 
was that the University of California ^'should be subject only to legis- 
lative action in the matter of appropriations (Hicks, 1963, p. 108).'' 
Hence, there appears the provision in Article 9, Section 9, of the 
Constitution subjecting the university to legislative controls only "as 
may be necessary to insure compliance with the terms of the endow- 
ments of the University and the security of its funds.'' The univer- 
sity-often characterized by the courts as a state institution, a govern- 
mental agency, a constitutional department of the state, a public trust, 
and so on~is probably subject to the state budget act passed by the 
legislature, and subject to the regulations and requirements with 
respect to the filing of claims with the state controller, all by virtue of 
Article 13, Section 20, of the State Constitution (as amended Novem- 
ber 8, 1966): 

Nowithstanding any limitations or restrictions in this 
constitution contained, every state office, department, 
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inslitiilion, board, coniniissioiu bureau, or other agency of 
ihe State, svhetlier created by initiative law or otherwise, 
shall be subject to the regulations and requirements with 
respect to the filing of claims with the State Controller 
and the submissio'-j, approval and enforcement of budgets 
prescribed by lav. [emphasis supplied] . 

No court Ikis ruled yd oti the applicability of this provision to the 
university, but provisions in the general appropriations acts appro- 
, riating funds to the university regularly contain phraseology exempt- 
ing the university frojn a portion of the state budget act-ianguage 
which assumes coverage but for the exempting language. 

^ The governor, and through him the State Department of 
Finance, has the power under the Constitution (Article 4, Section 
12b) to "require a state agency, officer, or employee to furnish him 
whatever information he deems necessary to prepare the budget," a 
provision which tnay very well be applicable to the university, al- 
though no court has held it so, neither the university nor the governor 
apparently being willing to test the other's power in connection with 
the provision. While governors have veto power over legislation gen- 
erally, universities with constitutional status are not normally af- 
fected, because neither the legislature nor the governor caji usually 
affect such an institution with most state legislation, except in matters 
pertaining to the general police powers of the state. In California, 
however, the governor has the power to reduce or eliminate one or 
more items of appropriation while approving other portions of the 
appropriations bill (California Constitution, Article 4, Section 10, as 
amended November 8, 1966), a power which quite clearly can (and 
does) occasionally affect the imiversity. 

Colorado 

Colorado also has resorted to provisions of the constitutic*" 
other than those relating to tke university to delimit the constitutional 
autonomy of the regents of the university in certain matters. (See 
Memorandum No. 2 to Committee on Organization of State Govern- 
ment from Legislative Council Staff regarding Higlier Education dated 
July 5, 1968.) For example, the 72 sections of land made available in 
the Congressional Enabling Act for the use of the university is con- 
trolled and managed by a state hoard of land commissioners appointed 
by the Governor (Colorado Constitution, Article 9 §9 and [0). Tlie 
state auditor, by virtue of a M)04 amendment to Colorado Coiistitu- 
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tion Article 5 §49 is empowered to conduct postaudits of ail state 
agencies and bodies . » . including educational institutions notwith- 
standing the provisions of Section 14 of Article IX of this constitu- 
tion . . (vesting exclusive control of appropriated funds in the 
regents). 

Montana 

Even Montana, in its new constitution, vests in the board of 
regents of the Montana university system ''full power, responsibility, 
and authority to supervise, coordinate, manage and control" the 
university system (Article IX, Section 9), yet also provides in the same 
section that "funds and appropriations" under the regents' control 
"are subject to the same audit provisions as are all other state funds." 



Judicial Interpretation 

A fourth source of limitations on the prerogatives of institu- 
tions presumably possessed of constitutional status is judicial interpre- 
tation of the particular language itself used in the constitutional pro- 
vision relating to the institution. For example, several state constitu- 
tions, after conferring the power to govern, administer, supervise or 
manage the affairs (the lajiguage varies) of the institution, qualify such 
language with the phrase, ''according to such regulations as may be 
required by law" or ''as required by law." Thus, Idaho conditions with 
the phrase, "such regulations as may be required by law (Idaho Consti- 
tution, Article 9, Section 10)." Other states do somewhat the same 
thing: The University of Nevada is "controlled" by a board of regents 
"whose duties shall be prescribed by law (Nevada Constitution, Article 
1 1 , Section 4)," but which is empowered "to control and manage the 
affairs of the university and the funds of the same under such regula- 
tions as may be provided by law"; the board of regents of Oklahoma 
State University is vested first with the duties, powers, and authority 
possessed by the predecessor board of regents operating under territo- 
rial statute, and second with such additional duties as may be provided 
for by the legislature (". . . shall discharge such other duties ... as 
now . . , [are] , or may hereafter be, provided by law (Oklahoma Con- 
stitution, Article 6, Section 31)"; and in Georgia the board of regents 
of the university sy'em is vested with the "government, control, and 
management" of the university system and also with "the powers and 
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duties as provided by law existing at the time of the adoption of this 
amendment, together with such further powers and duties as may be 
hereafter provided by law (Georgia Constitution, 1943, 2-7102, Par. 

id;' 

In each example cited above, and they are merely representa- 
tive, the constitution appears to vest considerable power in the institu- 
tional governing board-from which derives a measure of CS for the 
institution— and then makes such vested powers conditional on the 
periodic enactment of laws by the legislature. To subject the governing 
board to the vagaries of legislative lawmaking would seem to negate 
CS, and the institution would appear to have merely SS, 

Courts in the different states have arrived at varying interpreta- 
tions of such phrases as "constitutional status" and "statutory status" 
and it is difficult to be too specific without resorting to specific cases 
and unique factual situations. Generally, the courts have been reluc- 
tant to permit "legislative regulation" in academic or educational 
policy areas, confining the operation of such legislative powers to 
matters relating to fiscal and monetary activities and purely proce- 
dural or administrative concerns. Legal authority in states (Idaho, 
Nevada, Oklahoma, Georgia, Colorado) where some measure of "legis- 
lative regulation" seems to be permitted by the constitution supports 
this claim. 

While judicial interpretation has been responsible for an evolv- 
ing set of limitations on the CS of universities in states where some 
measure of legislative regulation seems to be permitted, in a few states 
judicial action has been absolutely crucial to the very existence of CS 
for universities. This is the case in Minnesota, Utah, and Louisiana. 

The provision in the Minnesota Constitution (Article 8, Sec- 
tion 3) which has been interpreted as conferring CS on the University 
of Minnesota reads as follows: 

Tlie location of the University of Minnesota as estabhshed 
by existing law, is hereby confirmed, and said institution 
is hereby declared to be (he University of the State of 
Minnesota. AJl the rights, immunities, franchises and 
endowments heretofore granted or conferred are hereby 
perpetuated unto the said University; and all lands which 
may be granted hereafter by Congress, or other donations 
for said University purposes, shall vest in the institution 
referred to in this section. 



27 



The provision in the Utah Constitution (Article 10, Section 4) relat- 
xi'ig to the institutions in Utah reads as follows: 

The location and establishment by existing laws of the 
University of Utah, and the Agricultural College (not Utah 
State University) are hereby confirmed, and all the rights, 
immunities, francliises and endowments heretofore 
granted or conferred, are hereby perpetuated unto said 
University and Agricultural College respectively. 

The two provisions are nearly identical, yet the University of Minne- 
sota has been held to possess CS and the two universities in Utah have 
not (State ex vel University of Minnesota v. Chase, 1928 Hicks, 1963, 
pp. 154-176; 249-281; Wooden, \9Sl\Spence v. Utah State Agricul- 
tural College, 1950; University of Utah v. Board of Examiners of State 
of Utah, 1956). 

The Chase decision in Minnesota in 1928 followed 70 years of 
continuous heavy legislative involvement in university affairs. It was a 
case belatedly recognizing the CS of the institution. In 1925, at the 
behest of Governor Christianson, the Minnesota Legislature created a 
Commission of Administration and Finance which was to supervise all 
financial affairs of state agencies, including those of the university 
(Hicks, 1963, pp. 154-55; Minnesota Laws [1925], c.426; Brody, 
1935, pp. 202-205). An agricultural depression had hit the state, state 
revenues were scarce, and economies in state government were felt to 
be needed. As in the early 1860s, when the legislature once before had 
moved to head off the financial impoverishment of the university, and 
again at the turn of the century when economies in state government 
were of sufficient importance to the governor and the legislature to 
result in a Board of Control with jurisdiction over the university, so in 
1925 the financial squeeze on state government resulted again in con- 
trols by the governor and legislature being asserted against the univer- 
sity, this time through the commission. The commission was em- 
powered to review the estimated quarterly financial needs of every 
agency, including those of the university: No expenditures could be 
approved by the state auditor unless the object of the expenditure was 
approved by the commission; all contracts and obligations of the 
university and other agencies were to be supervised and controlled by 
the commission; and all rules, policies, and orders of the commission 
were subject to gubernatorial review (Hicks, 1963, p. 1 55; Minnesota 
Laws 11925], c.426; Brody, 1935, pp. 202-203). 
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After a review of the legal history of the university, the presi- 
dent of the university and the dean of the Law School became con- 
vinced that the 1925 Act, so far as it applied to the university, was an 
unlawful impingement on the as yet unrecognized CS of the univer- 
sity. With the regents' concurrence, however, they also concluded that 
in view of the economic situation facing the state, it was not then 
politic to seek legislative amendment of the law. Rather, it was 
thought to be the best strategy to comply for the time being, and wait 
until the issue presented itself in the clearest form, then to litigate 
once and for all the autonomous character of the university (Hicks, 
1963, pp. 156-57). 

The issue finally chosen by the university as a battleground 
concerned the disapproval by the commission and the state auditor of 
a request for the expenditure of a sum needed for an actuarial survey 
of the insurance needs of the faculty and employees of the university. 

In 1928 the Minnesota Supreme Court issued the landmark 
decision establishing the University of Minnesota as an institution with 
clear constitutional status {State ex rel University of Minnesota v. 
Chase, 1928). The Court declared unconstitutional that part of the 
1925 law purporting to give the Commission of Administration and 
Finance power to supervise the university. Noting that it had taken 70 
years since the adoption of the Constitution in 1858 for the first issue 
of power between the regents and the legislature to reach litigation, 
the Minnesota Supreme Court was inclined to be understanding of the 
regents' reluctance to challenge the legislature, and expressed the hope 
that judicial demarcation of the jurisdictional boundaries between the 
two constitutional bodies would obviate any future necessity for the 
Court to intervene (C/7a^e, 1928). 

Once they recognize even the general location of their 
limits, Legislature and executive are alike careful not to 
come even near an encroachinent on each other's domain. 
And if one takes place, it is likely to be suffered in silence 
in order to avoid open conflict. Especially is that so when 
the usurper is the legislative power. The executive is ordi- 
narily too dependent upon the Legislature for appropria- 
tions, and too desirous of generosity therein, to risk the 
disfavor of the money distributors by resisting their inva- 
sions of executive domain. In Consequence, the executive 
policy of nonresistence may be patient and endure 
much-as will appear from the legislative history of the 
University ... [p. 955] . 
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The university's patience and tMidurance was thus legitimi/cd as a 
strategy for survival in the court's judgment. The court further con- 
cluded that 70 years of legishitive transgressions could not invalidate 
an unconstitutional exercise of authority {Chase, 1928). 

*When the meaning and scope of a constitutional provision 
are clear it cannot be overthrown by legislative action, 
although several times repeated and never before chaJ- 
lengcd.' The delay in presenting the question is no excuse 
for not giving it full consideration and determining it in 
accordance with the true meaning of the Constitu- 
tion. ... To us, the language 8 §4 [now Article 8 §4] , of 
the Constitution of Minnesota admits of no doubt. So, 
deferentially as we regard the long-entertained legislative 
assumption of power to direct University management, we 
are constrained to hold that it has no basis in the Consti- 
tution and is so clearly in violation thereof that no 
amount of use can validate it. The whole power to govern 
the University, we repeat, was put in the regents by the 
people. So no part of it can be put elsewhere but by the 
people themselves . . . [R] ecognizing the mandate of the 
Constitution, we must give it effect. . . . The Constitution 
of the state has declared, in effect, that the management 
of the University shall be, until the people themselves say 
otherwise, in a relatively small, slowly changing board, 
chosen for their special fitness for and interest in the 
work. . . . [T]he purpose of the Constitution remains 
clear. It was to put the management of the greatest state 
educational institution beyond the dangers of vacillating 
policy, ill-informed or careless meddling and partisan 
ambition that would be possible in the case of manage- 
ment by either Legislature or executive, chose at frequent 
intervals and for functions and because of qualities and 
activities vastly different from those which qualify for the 
management of an institution of higher education. Ster- 
ling V. Regents of the University of Michigan, 1 10 Mich, 

369, 68 N.W. 253 (1911) Constitutional limitations 

ere not to be ignored because no harni has come from past 
infractions or because a proposed violation has a com- 
mendable purpose [p. 957]. 

But the hopes of the Minnesota court that it might by its 1928 
Chase decision have laid to rest for a time the disputes between state 
legislative and executive officials and the regents of the univer- 
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sity were unrealistic. The governor's immediiite response was to cut 
the university's proposed appropriation in his next budget message 
and then, when the senate restored most of his cuts, to veto the 
appropriations bill in its entirety (Hicks, 1963, pp, 172-3), The even- 
tual outcome for the university was a substantially compromised 
appropriation~and for the governor and the state auditor, both of 
whom stood for reelection, a defeat at the polls, a defeat which may 
have been directly attributable to their struggles with the university 
(Hicks, 1963, p. 174). 

The decisions in Utah, starting with a constitutional provision 
nearly idejitical to Minnesota's and a similar factual situation, reached 
opposite conclusions. The institutions in both the pertinent constitu- 
tional provisions had incorporated the pre-existing statutes as part of 
the organic law of the state. Why were the results different in the two 
states? 

The first Utah case involved two issues: the legality of legisla- 
tive changes in the composition of the board of trustees of the State 
Agricultural College (Uta^h State University) since the adoption of the 
Utah Constitution in 1895, and the question of whether bonds issued 
by the institution constitute a debt against the state {Spence v. Utah 
State Agricultural College, 1950; Hicks, 1963, pp. 254-66), Crucial to 
both issues was the fact that since the college had not been a corpora- 
tion before the constitution was adopted in 1895, a corporation was 
not perpetuated and, therefore, said the Utah Supreme Court, the 
college was an arm of the state, a creature of the legislature, which 
retained the power it had prior to the adoption of the Constitution to 
alter the composition of the board of trustees and pass other laws 
affecting the institution without running afoul of the constitution. It 
was precisely the absence of corporate status at the time the constitu- 
tion was adopted or the failure to vest the institution with such status 
by the constitution itself that distinguishes the situation in Utah from 
Minnesota (and Colorado, Michigan, and California), Interestingly, the 
legislature finally conferred corporate status on the institution in 1929 
(Hicks, 1963, p, 259), 

Two other considerations were important in the Spence case, 
however: The first was the fact that for some 50 years the College had 
acquiesced in legislative mandates without challenging them. The 
second was that there was no language in the constitution itself pro- 
hibiting the legislature from involving itself in college affairs (Spence, 
1950, p. 22). Accordingly, the legislative changes in the composition 
of the board of trustees were found to be lawful. Significantly, the 
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University of Utah had entered the Speucc case 'dscnnicus curia, seek- 
ing by doing so a decision as to its own status under the constitution, 
but the court shied away from the sweeping ruling favoring CS sought 
by the university, and it refused to rule on several other issues raised 
by the university (which included all constitutional questions that had 
ever arisen in connection with legislative attempts to control and 
supervise the fiscal policies, operations, and functions of the univer- 
sity). 

The landmark decision for the University of Utah came in 
1956. Governor J. Bracken Lee had sought, through the state auditor's 
office, to examine not just the legality but the wisdom of certain 
university expenditures (Hicks, 1963, p. 266). Feeling somewhat 
beleagured, the university, asserting CS as a constitutional corpora- 
tion, brought a declaratory judgment action seeking clarification, once 
and for all,- of its legal status. Believing it had chosen favorable ground 
for its battle, the university went for broke. Named as defendants 
were the Board of Examiners, the governor, the Commission of 
Finance, the attorney general, the state auditor, and tJie state trea- 
surer. While the trial court found in the university's favor, the Utah 
Supreme Court held that the university was not a constitutional 
corporation independent of legislative control {University of Utah v. 
Board of Examiners, 1956). It may be that the university sought too 
much and alarmed the court in the process, for the court took the 
view that a constitutional corporation was more like an "independent 
province" than a fourth branch of the government. As one commenta- 
tor has skillfully summarized the court's reasoning (Wooden, 1957): 

The court reasoned that if it granted the university status 
as a constitutional corporation the school would not be 
subject to the laws enacted by the legislature, any condi- 
tions attached to appropriations would be void, and the 
university would have a *blank check' to spend all the 
university funds 'without any semblance of supervision or 
control'. The possibility that the university might even 
have the power to destroy the solvency of the state was 
also interjected by the court. The principal case concluded 
[referring to Board of Examiners, supra.] that since such 
a result would subvert many other provisions of the con- 
stitution, it could not have been intended that the plain- 
tiff university should be a constitutional corporation free 
from legislative control [p. 729] . 
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The court's indispositions to grant CS for the University of 
Utah was strengthened by comparisons it drew between Utah's consti- 
tution and those in Minnesota and Idaho {Board of Examiners, 1956, 
pp. 355-59). In the first place, control of lands given by Congress to 
Minnesota for university purposes were according to the Minnesota 
Constitution, under the control of the regents of the University of 
Minnesota. No similar powers were given the University of Utah re- 
gents under the Utah Constitution. More importantly, the University 
of Utah, though constituted a public corporation in the 1892 Terri- 
torial Legislation which later was perpetuated by the 1895 Constitu- 
tion, was also by the same Territorial Act expressly made "subject to 
the laws of Utah, from time to time enacted, relating to its purposes 
and government ..." and this reservation clause of sorts, conditioning 
the university's rights, was also held to be perpetuated by the subse- 
quent Constitution (Board of Examiners, 1956. pp. 354-55). Again, 
equivalent language was not to be found in either the Minnesota Con- 
stitution or the pre-existing Territorial Legislation in that state estab- 
lishing the University of Minnesota {Board of Examiners, 1956, p. 
356). 

The relevant provisions in the Idaho Constitution conferred 
upon the Regents of the University of Idaho more extensive powers— 
. . general supervision of the University, and the control and direc- 
tion of all the funds of, and appropriations to, the University . . . 
(Idaho Constitution Article 9, Sec. 10)"- than those conferred by the 
Utah Constitution on the University of Utah regents {Board of Exam- 
iners, 1956, p. 358). 

The Utah court concluded with the observation that every 
university which has been held to be autonomous has language in its 
state's constitution, similar to that found in Minnesota and Idaho, 
granting powers not found in the Utah Constitution Article 10, Sec. 4 
{Board of Examiners, 1956, p. 359). The dissimilarity between Utah's 
Constitution and those in Minnesota and Idaho— dissimilarities known 
to the framers of the Utah Constitution and hence presumed inten- 
rional— were designed, reasoned the court {Board of Examiners, 1956, 
p. 360), to result in the denial ofCS to the University of Utah. 

There may have been other facts which influenced the court— 
they were certainly noted by it-in deciding against CS for the Univer- 
sity of Utah. First, in the first legislative session (1896) following the 
adoption of the new Utah Constitution, ten legislators who had been 
delegates to the convention and who had voted then for the provision 
regarding the universities as that provision was finally drafted, voted as 
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legislators for :i law dealing with the university and its management 
{Board of Examiners, 1956, p. 362). Second, lor over 50 years the 
legislatuie had passed laws regarding the university, and never before 
had the university raised the issue of inde|oendent control: ''After 
these 50 years of acquiescence it is difficult to understand this sudden 
quest for independent control {Board of Examiners, 1956, p, 368)/' 
Finally, nowhere in the proceedings of the constitution convention 
could xhe court find an expression of intent that the legislature be 
barred from acting in matters pertaining to the purposes and govern- 
ment of the university, except for location, which was settled (ZJoc/rc/ 
of Examiners. 1956, p. 368). 

Louisiana presents a slightly different situation. The Louisiana 
Constitution (Article 12, sec. 7) provides that Louisiana State Univer- 
sity ''shall be under the direction, control, supervision, and manage- 
ment of a body corporate to be known as the Board of Supervisors of 
Louisiana St2te University and Agriculrural and Mechanical College/' 
On the face of it, this language would seem to be among the strongest 
in the country in terms of vesting exclusive and comprehensive powers 
in the governing body of the institution. The Court of Appeal of 
Louisiana, however, has recently ruled that a general state statute 
establishing a maximum fine of one dollar for violation of parking 
regulations at any state-supported university is applicable to Louisiana 
State University notwithstanding the above quoted constitutional pro- 
vision (Student Government Assn, of LSU k Board of Supervisors, 
1971). 

The constitutional provision in question was approved by the 
people in 1940. Almost concurrently the legislature enacted a statute 
detailing the powers of the university board of supervisors. The court 
in the case cited held the constitutional provision not to be self- 
executing, that it obviously was limited to creating the university and 
contemplated and required implementing legislation, and finally, that 
the legislature's concurrent enactments support this interpretation. 
Thus has Louisiana State University become subsumed to the legisla- 
ture. This outcome could have been avoided had the court chosen to 
read the statute regarding traffic fines as an exercise of the general 
police power of the state, in which case the statute would have still 
applied to the university but would not have carried with it the 
broader implication of legislative control over the university. The 
Board of Supervisors' apparent CS could thus hav/e been left intact. 

As the situations in Minnesota, Utah, and Louisiana illustrate, 
there is no really precise test for calculating, in advance of any judicial 
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decisions in a state on the subject, just how :i court will interpret a 
particular constitutional provision which appears to confer CS on an 
institution. In Utah, for example, the court made much of the fact 
that the universities were/^o^ constitutional corporations. By contrast, 
the universities in Michigan, Minnesota, California, Idaho, and Colo- 
rado are corporations under their respective constitutions-corporate 
status is an important corollary to CS. Numerous cases in these four 
states refer to the fact that the university, besides being provided for 
in the constitution, is also a corporation. Drawing on teneral corporate 
legal theory the courts etch out a measure of autonomy for the insti- 
tution from the fact of corporate status alone. Illustrative of this 
phenomenon is a landmark California case. 

In 1940 one Mr. I. R. Wall, a private citizen, souglit to prevent 
the University of California from hiring Bertrand Russell to teach at 
UCLA, The Court of Appeals refused to interfere with the decision of 
the regents to employ the philosopher {Wall Board of Regents of 
the University of California, 1940). As the court put il, drawing on 
the body of general corporate laws for authority {Wali 1940): 

The board of regents constitute a corporation , . . [and] 
this court has no right to interfere with its government. 
The conclusions reached by the regents are final in the 
absence of fraud or oppression. 'It is an elementary prin- 
ciple of law that a court Was no power or rigiu to inter- 
meddle with internal affairs of a corporation, in the 
absence of fraudulent conduct on the part of those who 
have been lawfully entrusted with the management and 
conduct of its affairs. . . . The principle is so well settled 
and established in both federal and state jurisdictions that 
it seems unnecessary to give further citations.' . . . The 
authority of the directors in the conduct of the business 
of a corporation must be regarded as absolute when they 
act within the law. The court cannot substifuie its judg- 
ment for that of the directors [p. 534] . 

The concurring judge (McComb) was more sensitive perhaps to the 
special status of the university under the constitution and to its role as 
an educational institution (IVa//, 1940): 

The question of Dr. RussclFs qualifications lo aci as an 
instructor at tiie University of California is one lying 
solely within the discretion of the board of regents, and 
their detemiination of his qualifications is final. 
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Experience has demonstrated that the people of the state 
have wisely vested this discrelion in the board of regents, 
as it is a matter of international knowledge that the 
University of California has under the guidance of the 
board of regents become one of the great universities of 
the world and that the university possesses a faculty com- 
posed of educators of the highest standing [p. 534] , 

On occasion, judicial interpretations of constitutional provi- 
sions relating to a university appear soinewhat strained. In this respect 
Missouri is in a class by itself. Keeping in mind that a number of states 
with universities possessed of CS incorporate preexisting statutory 
frameworks for their institutions in the state constitutions and vest 
the power to control or supervise or manage the institution in a gov- 
erning body, the Missouri Constitution of 1875 (Article II. Section 5) 
read as follows: 

The General Assembly shall ... aid and maintain the State 
University now established with its present departments: 
The government of the State University shall be vested in 
a Board of Curators . . , 

On the face of it such a provision would appear to confer CS on the 
University of Missouri, and some commentators have thought so. (See 
Hicks, 1963, p. 241). Not so, however. The University of Missouri is 
subsumed to the legislature. The term "government" has been given a 
very restricted reading by the Missouri courts, 

A 1915 Missouri legislative act (the so-called Buford Act) 
sought to direct the establishment by the curators of departments of 
engineering and mechanical arts at the university branch school in 
Rolla and to confer certain kinds of engineering degrees there. The 
curators refused to comply with the legislative directive, contending 
that their constitutional prerogatives to govern the university, more or 
less exclusively, were being impinged upon by the statute. The state 
sought, and ultimately obtained, a writ of inandamus compelling the 
university to comply with the provisions of the act {State ex rel Heim- 
berger v. Board of Curators of University of Missouri, 1916). In its 
decision the Supreme Court of Missouri interpreted the provision of 
the 1875 Constitution vesting "government'' of the university in the 
curators as not depriving the legislature of the power to add depart- 
ments, since the term "government/' the court said, refers to such 
activities as "guidance, direction, regulation, management, coi>tror' 
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and no( to concepts such as creation, origination, or the Hke {Heim- 
hcrger, 191 6, p. 134). The legislature's power to add departments or 
schools and to cause new degrees to be issued was thus confirmed by 
the court. 

It may have been significant in the court's decision, just as it 
was later in Utah in 1956 {Board of Examiners) that for many years 
(50 in Missouri, 70 in Utah) prior to the 19 1 5 Buford Act, the Mis- 
souri General Assembly had regularly legislated on university affairs 
and had never been challenged. This pattern of acquiescence, coupled 
with the legislature's power to appropriate, also duly noted by the 
court, may have been persuasive in arriving at a decision subsuming 
control of the university to the legislature. In any event in 1945 the 
Missouri Constitution was amended to read as it currently stands 
[Missouri Constitution (1945), Article 9, Sec. 9 (a)] : 

The government of the state university shall be vested in a 
board of curators consisting of nine members appointed 
by the governor, by and with the advice and consent of 
the senate. 

The 1945 constitutional provision, the judicial history that 
preceded it interpreting the 1875 constitution, and subsequent litiga- 
tion interpreting the new provision all clearly identify the University 
of Missouri as not among those universities possessed of CS, even 
though at one time in its history the university might be deemed to 
have had such status and, given a favorable climate in the courts, 
might have obtained the judicial confirimation so important in other 
states. 

In Utah, Louisiana, and Missouri the judicial disconfirmation 
of CS, when it finally came, was swift and sure and accomplished in 
one or two significant decisions. In Nevada the state constitutional 
provisions themselves which relate to the university are ambiguous: 
The legislature is directed to establish a university (Article 1 1 , Section 
4), to provide for its "support and maintenance by direct legislative 
appropriation from the general fund, upon the presentation of budgets 
in the manner required by law (Article 11, Section 6)," and to pre- 
scribe by law the duties of the Board of Regents of the university 
(Article 1 1, Sections 4 and 7). Further, the constitution provides that 
the regents are vested by the constitution with the power to ''control 
and manage the affairs of the university and the funds of the same 
under such regulations as may be provided by law (Article 1 1 , Section 
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7)," Obviously, tlic constitution contemplates an important role for 
the legislature in university affairs. Yet at least one commentator has 
suggested that the University of Nevada enjoys CS (Newman, 1963), 
In 1948 the Nevada Supreme Court invalidated a legislative attempt to 
create an ^'advisory" board of regents for tJie university a]id described 
at length the character of the university's status under the state consti- 
tution {King }\ Board of Regents, 1948). 

The court ruled in that case that ''executive and administra- 
tive" decisions are for the regents in their right to control the univer- 
sity, and that these prerogatives were exclusive of such right in any 
other state department or agency ''save only the right of the legisla- 
ture to prescribe duties and other well-organized legislative rights not 
here in question (King, 1948)." The legislature, in other words, re- 
tained the power to prescribe and define duties, to require presenta- 
tion of budgets, to exercise traditional control over appropriations, 
and to legislate in other respects as it deemed fit, such as with respect 
to loyalty oaths (Newman, 1963, p. 7). Endorsed by the court in the 
King case as applicable to the University of Nevada situation were 
precedents from other states invalidating legislative attempts 1) to 
establish non-regental boards to approve construction contracts or to 
supervise university finances, 2) to move a medical college from one 
city to another, 3) to require the university to deposit proceeds froir 
the sale of property with the state treasurer, and 4) to prohibit nepo- 
tism in the university (Newman, 1963, p. 7). 

Despite contentions, then, that the University of Nevada is 
clearly among those universities with CS, such a conclusion appears 
problematic, particularly in comparison with other constitutionally 
autonomous universities in other states. The University of Nevada is 
not so clearly beyond the legal reach of the legislature on non-appro* 
priation matters as are other universities which have CS (e.g., Michi- 
gan, Colorado, Minnesota, California). For example, the university's 
need to comply with general state statutes relating to planning, pur- 
chasing, personnel, budgeting, and the functions of the state con- 
troller is ambiguous and uncertain (Newman, 1963, pp. 8-9), 

In Alabama and Arizona the constitution appears to confer 
some measure of CS on the respective institutions. However, court 
decisions and aitomey generals' opinions over the years have so nib- 
bled away at the autono^^iy presumably provided in the constitution 
that it is difficult to say exactly just what the situation is in these two 
states. Very little autonomy may be left. 

The Alabama Constitution (Article 14, Sec. 264, Amendment 
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161 respectively) provides that the University of Alubuma and Auburn 
University shall each be "under the management and control" of a 
board of trustees. The constitution also provides thai the legislature 
canno^ change the location of either institution except upon a two- 
thirds vote of that body (Article 14, Sec, 267). Each university is a 
public corporation. 

The interpretation given these provisions by the Alabama 
courts and attorney general reflects a CS a good bit less clear and 
unambiguous than, say, Michigan's or Minnesota's. On the one hand, 
according to the attorney general in an early opinion, Auburn Univer- 
sity {and the same could be said of the University of Alabama) is 
under the management and control of the board of trustees, whose 
"authoriiy cannot be interfered with by the law-making body of the 
State, for the trustees and the Legislature derived their powers from 
the same high source (Rep. Atty. Gen, Biennial Report for 1919-20, p, 
445)," The same attorney general's opinion, reciting cases from Michi- 
gan as authority, discusses the exclusivity of this control and manage- 
ment in the hands of the trustees and their absolute control over funds 
allowed to them. 

Yet, it also appears that the two universities can be required to 
purchase their supplies througli a central state purchasing agency and 
that appropriations may be conditioned (as indeed they can be to some 
extent in states with strong constitutional status) by the legislature for 
the accomplishment of certain purposes which the universities are 
required to fulfill if they accept the funds (Rep, Atty. Gen. Biennial 
Report for 1919-1920, pp. 445-451). The two universities have been 
held to be institutions of the state, their trustees mere officers of the 
state, and their property state property (Denson v. Alabama Poly- 
technic Institute, 1930; Cox v. Board of Trustees of the University of 
Alabama, 1909. See also Stevens v. Thames, 1920), Because of this, 
each university shares in the sovereign immunity of the state and 
cannot be sued, notwithstanding the fact that each institution as a 
corporation has the power to sue and be sued, and each enjoys the 
power of eminent domain as each shares in the sovereignty of the 
state. 

Further, university employees are subject to the general state 
statute relating to travel of state employees (Rep. Atty, Gen., Quar- 
terly Report, 1969). It also appears that each university is represented 
by the attorney general, who represents other state agencies; that the 
books, records, and accounts of each are subject to examination and 
audit by the state auditing department; and that nonappropriated 
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finuls arc subject to (he same limitations as arc other state I'unds when 
it comes to travel expenses, gifts (e.g., watches, hracelets. charms), 
greeting cards, coffee, refreshment, entertainment, tlowers and the 
like~the latter series all having to do with expenses in connection 
with post season football games (Rep. Atty. Gen., Quarterly Report, 
1971). 

In Arizona, the ''general conduct and supervision" of the 
University of Arizona is vested in a Board of Regents under the consti- 
tution (Arizona Constitution, Article 1 1, Section 2). Thp legislature is 
given the power to create such institutions under the same provision 
Uiocivd of Regents of University of Arizona \\ Sullivmu 1935). Not 
withstanding the legislature's power to create, the vesting of the *'gen- 
eral conduct and supervision" (by Article II. Section 2) in a board of 
regents has been held to invalidate an attempt by the legislature to 
hiclude university employees (except faculty) within a general state 
civil service system and under control of a state civil service board, an 
attempt which **would necessarily deprive the board of regents of a 
large portion of its constitutional supervisory power {Hernandez v. 
Frohmiller, 1949)." The university regents, as against the state audi- 
tor, were held in an early case to be supreme within the scope of their 
duties in the matter of deciding how to spend university funds (Fair- 
field V, W. Corbett Hardware Co., 1923). A later case modified this 
holding somewhat, and in so doing hmited the powers of the board of 
regents to the point where they are something less than supreme. The 
regents, said the court, are required to be audited by the state auditor, 
whose duty it is to approve claims for wages, to determine whether 
the claim is for services falling within the purpose of the appropriation 
against which the warrant is to be charged, and to determine whether 
the payment is for a public purpose (Board of Regents \\ Frohmiller, 
\9A9 \ Frotuniller \\ Board of Regents ol University and State Colleges, 
1946). 

Finally, it appears the board of regents of the Arizona univer- 
sities is exempt from supervision of the state planning and building 
agency with respect to university construction, the exemption how- 
ever deriving both from the constitution and from statute, the legisla- 
ture having chosen to legislate on the subject and itself to exempt the 
university {Board of Regents of the Universities and State College of 
Arizona i\ City of Tempe, (1960). That case described the powers of 
the regents as almost equally dependent upon the constitution and 
legislation, which accords with the fact that the constitution directed 
the legislature to create the institutions of higher education. Cur- 
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iously, the dispute in the OVv ofTempe case involved the applicability 
of city building codes to Arizona State University-the city arguing 
the institution was somehow separate and apart from the state, and 
the regents arguing they were part of the state. It was conceded by 
both parties that the legislature could assign exclusive jurisdiction to 
the regents or the city. The court held the university to be part of the 
state for these purposes, acknowledging that in other circumstances 
the question of whether the board of regents is the state in a legal 
sense might be decided differently. Thus, the university does not fall 
within the general limitation on state indebtedness (Sofirrrf 
\\ Sullivan, 1935). The university is covered by the general state mini- 
mum v/age law {State of Arizona v. Miser, 1937). 

In conclusion, universities with CS do not all possess such 
status in the same degree arid do not enjoy whatever autonomy they 
have simply as a result of constitutional language vesting management 
and control in a governing board of regents. Policymakers should be 
aware that CS, in a legal sense, derives from a variety of interdepen- 
dent factors. As will be seen in later discussion elsewhere, real auton- 
omy is also a function of a host of non-legal considerations: tradition, 
the poHtical winds in a state at any time, the popular respect accorded 
higher education or the institution or its administrators, faculty and 
students, and other concerns not founded entirely in the legal frame- 
work provided for the institution. Still, from a legal standpoint, it is 
important to focus on constitutional language. How ''exclusive," for 
example, is the management, control, and supervision of the governing 
body to be? V/hat powers are given elsewhere in the constitution to the 
legislature, the governor, the auditor or comptroller, and the coordi- 
nating board with respect to fiscal or management activities of the 
university? It makes a difference whether or not the institution is a 
public corporation; it is also enormously important to realize that 
courts and attorney generals can make official and binding interpreta- 
tions of the legal status of the university; and a pattern of legislative 
involvement and regulation, particularly if unchallenged, can result in 
an impairment or diminution of CS, All of these concerns should have 
a place in the minds of those attempting to decide whether and how 
to go about conferring CS on a university » 

STATUTORY STATUS 

Although institutions with constitutional status (CS) are 
among the largest and most distinguished of all the public colleges and 
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universities in the eountry, they constitute only a very small number. 
By far the majority are what we refe. to as statutory (SS) institutions. 
They are created by legislative enactment, and while they may be 
referred to in the state constitution, t}?ey are m ]?early ail respects 
subject to legislative control. They are often referred to as "creatures 
of statute," '"state agencies," or "state departments," It is important 
to note that the term "statutory institutions" does not refer to 
colleges and universities which are private, municipal, federal, mixed 
public/private, or to those organized as taxing districts, as are so many 
community colleges. 



Legal Status of Statutory Institutions 

The legal status of statutory institutions is suggested by the 
terminology; they are state institutions, education being an acknowl- 
edged governmental function, and they are owned and operated by 
the state. They are legally equal and coordinate with other state 
agencies, such as state departments of fish and game, highways depart- 
ments, state police departments, departments of corrections and 
prisons, state hospitals, budget agencies, coordinating boards for 
higher education, and all the other myriad state boards, commissions, 
departments, agencies, bureaus, and the like, all created by statute for 
the accomplishment of some legislatively approved purpose. 



Differences Between Statutory Public Institutions and State 
Agencies 

There are some differences, nevertheless, between statutory 
public institutions of higher education and many other state agencies, 
although the distinctions are only penumbrally legal. We may say 
there are two categories of state agencies: those which provide services 
and relate to the general welfare (such as state universities and 
colleges, hospitals, and welfare departments), and those which 
represent an exercise of the general police powers of the state and are 
regulator)' in nature (such as the state patrol, utilities commissions, 
and insurance departments). The distinction in these instances is not 
always clear, but there may be a clear legal difference between, say, a 
statutory university and a public utihty. The university is national, or 
at least regional in its ''jurisdiction": Its students and faculty come 



from all over the region or the country, if not the world. The utilities 
commission has a "jurisdiction" conllned to the state, except as it has 
an indirect effect on national corporations, interstate rates, and so on. 

There are also other differences. For example, although a 
newly elected governor commonly has powe.r to appoint the heads of 
state agencies, a statutory university is not likely to be so affected. 
The governor normally waits until a term of one of the members of 
the governing board expires before he can make appointment. 
Thougli the governor may be an ex officio board member, he is only 
one of several. In any case, the governor does not usually appoint the 
president of the institution, however much he may try to influence a 
particular appointment. Another difference is in organizational style. 
Although more and more universities are tending towards managerial 
bureaucracies, their management tradition is collegial and collabora- 
tive, rather than strictly hierarchical. 

None of these differences is unrelated to tlie legal status of 
statutory institutions. Courts do take note of such characteristics as 
these and others. Generally such SS institutions are created by 
legislatures and may legally be abolished by legislatures. But while 
state constitutions may direct the legislature to establish these institu- 
tions and may prescribe their location, or the composition and manner 
of selection of the board, their distinguishing feature is that they are 
subsumed to legislative control, and this means they can be made to 
comply with all sorts of state government and executive agency 
procedures regarding planning, budgeting, coordination, construction, 
auditing, personnel, and the deposit of funds with the state treasurer. 
The legislature can pass laws affecting almost any of the affairs of SS 
institutions, subject only to the co^.^straints imposed by the state 
constitution and the federal constitution (such as those relating to 
speech, assembly, academic freedom, press, etc.). 

With such powers at its disposal, unchecked by the constitu- 
tior/al autonomy of the institution, legislatures have passed statutes 
relating to new programs and departments, student admissions, 
expulsion and discipline, degrees and diplomas, scholarships and loans, 
dormitories, bookstores, student union buildings, coimseling centers, 
infirmaries, athletics, publications and printing, and the use of institu- 
tional lands. SS universities are normally subject to state statutes 
relating to condemnations and eminent domain, gifts and devises to 
the state, bonding, tort liability, and so on. They may be made to 
comply with any condition attached to their appropriation; at least 
they cannot claim, as a university with CS can, that the condition is an 
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unlawful impingement on their constitutional prerogatives to manage 
the institution. They arc frequently advised and counseled by the state 
attorney general, who normally also advises all other state agencies. 
And as suggested earlier, they ususliy must comply with requirements 
and procedures imposed by the state auditor, the state treasurer, and 
legislative officials. 

There are other general laws of Uie state which usually apply 
to SS institutions and, to the extent that they are exercises of the 
general police power of the state, they may also apply to institutions 
with CS. Included, though to be sure not always applicable, are such 
laws as conflict of interest statutes, vaccination laws, collective 
bargaining laws, administrative procedures acts, and acts against 
discrimination. 



Statutory Institutions and Autonomy 

Such autonomy as the SS institutions have derives from 
circumstances or sources other than the state constitution and its 
provisions. 

1. Some autonomy may result from the normal amount of 
administrative discretion permitted most statutory agencies or institu- 
tions in making decisions or exercising administrative powers. The 
discretion inheres in the doctrine of implied powers by which a legal 
entity, such as a statutory university, exercises powers delegated to it 
by a legislature. There are limits to the amount of discretion that can 
be exercised, but the important thing for institutional autonomy is 
that discretion exists at all, even within roughly prescribed limits. The 
attention given the idea of "accountability" in recent years suggests 
the kinds of limits which exist to administrative discretion. 

2< A second legal basis for the autonomy of SS institutions of 
higher edu-jation resides in the sheer weight of their academic 
traditions on legislatures, state executives, and courts, all of which 
usually have been chary of becoming involved in internal academic 
affairs of the institutions, as is evidenced by the general absence of 
laws dealing specifically with such matters. Although financial con- 
straints are currently legitimating some legislative and executive 
inquiry into academic affairs, it is rare, although not unheard of, to 
find statutes mandating sucii matters as the teaching of particular 
courses, the establishment of new departments and majors, and 
requirements for graduation and doctoral dissertations. The excep- 
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tions that do exist-regarding the establishment of American or state 
history requirements, ROTC courses, a school of nursing, a college of 
engineering, or a homeopathy chair are just that-exceptions. The 
operating norm is legislative, executive, and even judicial noninvolve- 
ment in these matters. Hence, the Washington Supreme Court, in 
refusing to invalidate a loyalty oath (later declared unconstitutional 
by the United States Supreme Court), expressed its reluctance to 
overturn 50 years of tradition at the university associated with the 
institution's tenure regulations {Nostrand v. Little, I960; Daggett v. 
Bullitt, 1964), In most cases, the loyalty oath case being an exception, 
the abstention by other governmental branches from involvement in 
the affairs of SS institutions, and the autonomy such restraint 
consequently permits, is a result of the radiation outward from the 
institution of the doctrine of academic freedom, and is an instance in 
which that freedom which is personal in nature (although it cloaks the 
academic profession as a whole) protects the autonomy of the insti- 
tution, rather than the institution's autonomy protecting the freedom 
of individuals, 

3. A third means by which the autonomy of SS institutions of 
higher education is preserved is through the enactment of special 
statutes or provisions that either specifically refer to them or specifi- 
cally except them from general state legislation. Decisions to create 
such special legislation or exceptions usually reflect the judgment that 
universities and colleges are different from other state agencies, that 
they have special problems and styles of governance, and that their 
unique and traditional ways ought to be respected by the legislature 
and executive. Hence, a university may be specially exerhpt from the 
general state civil service law, collective bargaining statute, administra- 
tive procedures act, purchasing act (with respect to scientific 
equipment) or the requirement that the main office be located in the 
state capital. 

4. A fourth means of providing for some degree of autonomy 
for SS institutions normally subject to legislative and executive powers 
is to establish them as public corporations— an expedient resorted to in 
quite a number of states. The results are not entirely clear or uniform, 
and vary widely from state to state. Generally, the effect is to remove 
the institutions from the jurisdiction of certain executive agencies (for 
example, the attorney general), althougli not from the legislature's 
continuing powers to pass laws affecting the institution. The crucial 
variable is the language creating the corporate institution in the first 
place and scope of the powers granted or retained by the legislature. 
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The univej'sities of Hawaii. Illinois, Marylancl, and Wisconsin are all 
corporate in character, as are the principal universities in many other 
states, such as Alaska, Alabama. Florida, and Oregon. Usually a public 
corporation has power to contract, to sue or be sued, and to take and 
hold property in its own name. SS institutions which are not 
corporate generally have the power to do the same things, only in the 
.name of the state. The practical significance of this, of course, varies. 
The Illinois Supreme Court, in what has become an often-cited 
description of the legal position of the corporate statutory institution, 
in this case of the University of Illinois, has stated {People v, Barrett, 
1943): 

While it is true that the legislature has created a separate 
corporate entity, its powers are limited by the act of its 
creating. Such powers are limited to the purposes for 
which it was created. By creating the corporation and 
conferring upon it the powers delegated by the act of its 
creation, the State has committed to it the operation, 
administration and management of the University of 
Illinois, While the legislature has the power at any time to 
modify or change, or even may take away entirely the 
powers thus conferred on the corporation, it can only do 
so by legislation. As long as the present statute is in force, 
the State has committed to the corporate entity the 
absolute power to do everything necessary in the manage- 
ment, operation and administration of the university. 
. . . The only power the State can exercise with reference 
to the administration and operation of the university is by 
limiting or withholding appropriations, or by changing the 
statute. It is a public corporation, created for the specific 
purpose of the operation and administration of the 
university. As such, it may exercise all corporate powers 
necessary to perform the functions for which it was 
created. . . . 

It functions solely as an agency of the state for the 
purpose of the operation and administration of the 
university, for the State. In doing this, it functions as a 
corporation, separate and distinct from tlie State and as a 
public corporate entity with all the powers enumerated in 
the applicable statutes, or necessarily incident thereto. It 
has and can exercise no sovereig.h powers. It is no part of 
the State or State government ... As such corporation it 
may formulate and carry out any educational program it 
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may deem proper with complete authority over its 
faculty, employees and students, ns well as all questions of 
policy. Incident to its corporate existence and the exercise 
of its corporate powers, it has the undoubted riglit to 
employ its own counsel .... [pp. 340-44; 347] . 

Perhaps the only respect, as sii' 'sted earlier, in which 
corporate status enhances autonomy of: >titution is That it often 
frees tJic institution from certain day-to-t toutines imposed upon it 
by executive agencies, although the extent to which this is true 
depends on the language of each chartering statute and the amend- 
ments thereto. The meaning of corporate status for the autonomy of 
the statutory university is well stated by Brody (1935): 

The purpose of conferring on th3 state university an 
autonomous organization, a distinct legal personality, is to 
facilitate the institution in entering into private legal 
relations on behalf of the state, to subject it to legal 
liability, and to remove its purely institutional and 
business functions from the domain of political inter- 
ference. The university is thereby permitted freedom in 
internal affairs, while at the same time, control over its 
general policies is retained by the state. It may enter into 
valid legal contracts in its own name and not as the mere 
''alter ego" of the state, and may have specific funds 
provided as a means of paying its debts. It may determine 
its own internal organization; it may regulate and manage 
its corporate property and, as a necessary incident, may 
sue and be sued where the assertion of its corporate rights 
or the enforcement of its corporate liabilities require such 
proceedings. Notwithstanding its separate corporate 
existence, a 3tate university does not possess any status 
independent of its position as a mere instrumentality of 
government. Their statutory corporate capacity is inci- 
dental to their governmental capacity, and is of value to 
them only because it makes it possible for them to own 
lands and property, to enter into contractual relation- 
, . ships, to sue and be sued. Even in these respects the 
corporate action of the university is not permanently 
fixed. For its property is subject to the power of the 
legislature, which may at any time take it away, and 
except ih such instances where restrictions are imposed by 
the state constitution, the legislature may deprive a public 
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university entirely of its corporate powers [pp. 141-142) . 

The final and perhaps most startlingly simple means by which 
anMnstitiition with SS may be accorded a measure of autonomy is for 
the state legislature to enact a statute declaring it autonomous. This 
has taken place in Maryland, where the state legislature in 1952 passed 
what has come to be known as the "Autonomy Act.'' the principle 
portion of which provides as follows (Annotated code of Maryland, 
Article 77 A, Section I5[e]): 

Notwithstanding an/ other provision of law to the 
contrary, the board of regents shall exercise with ref- 
erence to the University of Maryland, and with reference 
to every department of same, all the powers, rights, and 
privileges that go with the responsibility of management,, 
including the power to conduct or maintain such depart- 
ments or schools in said University and in such localities 
as they from time to time may deem wise; and said board 
shall not be superceded in authority by any other State 
board, bureau, department or commission, in the 
management of the university's, with the following 
exceptions .... 

A list of exceptions follows, however, which demonstrates the vulnera- 
bility of legislatively conferred autonomy. While the university is 
permitted its own civil service system, it must remain comparable in 
most major respects (rights,. privileges, appeals, pay, retirement, and 
leaves) as employees in the regular state civil system. The state trea- 
surer and legislative auditor are endowed with broad powers with 
respect to control and audit of university income and expenditures, 
and the university is required to supply any information about its 
operations requested by the Board of Public Works or any legislator. 
University budgets are required to go through the Department of 
Budget, and the state budget director, the chairman of the senate 
finance committee, and the chairman of the house ways and means 
committee are required to be invited and may attend board meetings 
at which requests for appropriations are prepared. Finally, the gov- 
ernor, the state treasurer, and the state comptroller are required to be 
notified of meetings of the board of regents and may attend if they 
desire. 

It is clear, therefore, that although the autonomy given the 
university under the act was not total because some state involvement 
is clearly retained-thi'5 involvement has less to do with control over it 



than with the right to information and knowledge. Overall, some 
rather sweeping exemptions were in fact granted the university from 
control by state departments, bureaus, boards, and commissions. 

To sum up, none of the many sources of whatever autonomy 
SS institutions enjoy can alone or in combination offset the funda- 
mental legal subordination of such institutions to the legislature. More 
than is the case with universities possessed of CS, SS institutions are 
dependent in a legal sense upon what amounts to legislative and 
executive largesse for whatever autonomy they enjoy primarily 
because they are subject to legislative enactment and executive orders 
and procedures. And yet both types of universities are alike in some 
vital respects: Both are subject to the ultimate appropriations powers 
of legislatures and to general poUce power legislation, both are exempt 
from taxation, and both are subject to constitutional limitations under 
the Bill of Rights. 
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SOCIAL AND ORGANIZATIONAL SETTING 



The previous chapter detailed the historical controversies 
between the universities and the state government which resulted in 
legal decisions by the courts. Only a minute fraction of the inter- 
actions that universities have with their state government, however, 
ever get to court, even in the most litigated circumstances. Each year, 
hundreds and even thousands of contacts— formal and informal— take 
place in the generating of higher educational policy and the funding of 
university operations.^ Thus, mutual impact must be assessed against 
these myriad interrelationships and the general social and govern- 
mental trends of the times if one is to gain more than a narrow," 
legalistic, and often misleading, view of the influence which the state 
exerts over the university. 

This chapter begins with an assessment of some of the major 
social trends which influence the university, whether it has consti- 
tutional status (CS) or statutory status (SS), proceeds with brief 
descriptions of the staff agencies of state government which are the 
. main focus of this study, and then presents the bulk of the results 
gained from intensive interviews held in 1971-72 with the chief 
members of those staff agencies and vAth university and college 
leaders in eight states. Four of the states in the study (California, 
Colorado, Michigan, and Minnesota) have constitutional universities. 

The tJiree basic works based upon research and survey techniques which have dealt 
in part with state relationships to higlier education are Bcrdahl (1971), Glenny (1959), & 
Moos and Rourke (1959). 
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and four (Hawaii, Illinois, Matyland, and Wisconsin) have statutory 
universities. In each case the institution studied was the one commonly 
referred to as "the university," or, in the Carnegie Commission's term, 
the "flagship" university, in each of the eight states, the relationship 
to the state of the other state colleges and universities is compared to 
that of the leading university. 



SOCIAL AND POLITICAL TRENDS 

The political influences and relationships of state government 
to higlier institutions are governed at least as much by social and 
political trends which transcend various sets of social institutions 
(such as colleges and universities) as by trends generated from specific 
actions or inactions of the higher education community. Although 
college professors and administrators adhere to the notion that the 
world, or at least this nation, revolves around the production of 
knowledge and its dissemination, this is true only in the most indirect 
way (Bowman, 1971),^ Knowledge in modern society is potential 
power and influence (Waldo, 1970),^ It does lead to wealth and 
control, prestige and status. But while universities produce much 
knowledge, they seldom develop that knowledge to the point of 
direct, usable application in the society; and when they do, the 
academics themselves are seldom the direct wielders of the resulting 
power. Faculty members are frequently consultants to perscms who 
reap the gains of knowledge, but they seldom share in the ijnfluence 
which aggregates to those in authority. For example, the progress 
made in mathematics, symbolic logic, and philosophy took centuries 
of work by scholars to get to the point where a graduate student, 
applying this knowledge to electrical circuits and switches, established 
the basis for the modern computer industry. But it is IBM and Texas 
Instruments which wield tremendous state and local political and 
economic power and heavily influence national and even international 
political policy, not the academics with the capabilities to produce 
knowledge. Hence, the academics contribute mightily to the social and 

For an assessment of the various assumptions which may account for the capital 
growth in education, see Bowman (1971), 

^Waldo argues that the universUy is becoming a power center because of its produc- 
tion of knowledge, and thus will become rrtore and more involved m power politics. 



teclinological progress that characterizes the society/but otlier persons 
in other places set the trends in motion which often come back to 
haunt tliem. 1 

Five general trends are mentioned here from among many 
because they appear to contribute most to the increasing interrelation- 
ships between state government and higher education: the new 
populism, the steady growth in power of the governor, the financial 
position of the states, the new priorities in social services, and state 
reorganization leading to a systematic planning approach to solution 
of state problems. 

Each trend has been stimulated, informed by, or supported by 
experts from the academic world. Indeed, in dealing with the various 
problems associated with these trends, the academic man is looked to 
as the princ/pal source of knowledge and expertness. He is asked to 
take leaves-of-absence from his university to work with the political 
arms of government or its operating agencies, or he becomes a con- 
sulting confidante of leaders in such arenas (and is later criticized by 
some of these same leaders for not spending more time in the class- 
room).^ Perhaps his role as consultant and cri^.ic leads to some of the 
trends which directly affect the university. 



The New Populism 

The populist trends in the larger society have led to a new 
attitude about the university and its role, a change which fundamen- 
tally affects the capability of the university to perform those 
functions the academic world considers most essential. 

Growing numbers of people are currently reasserting them- 
selves against the institutions of modem society. From a period of 
relative passivity, they are moving to activism, intervention, challenge, 
and at times disobedience. Disturbed and frustrated by a feeling that 
despite all the material progress that technology has brought, they 
seem to have lost some of the very essence of living itself. It is the 
quality of their lives that they question. They want to be involved and 
they want to make their involvement count for something. Family 
relationships are being challenged through easy divorce, permissive 
abortion laws, more equity in property settlements, birth control, 

^Hofstadtcr & Hardy (1952) have observed that: "Further state regulatory 
commissions were often manned by university teachers, and a veritable system of interlocking 
personnel evolved between the university and state government. . . . 
By its opponents the university was occasionally accused of *ruling the state* (p. 47| 
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easier stance toward hoiiioscxuals. Public officials arc harassed 
throLigJi pickets, letter campaigns, recall threats, and general indigna- 
tion meetings. Industrial giants are subjects of criticism for their role 
in polluting the environment, promoting militarism and war, and 
providing goods which are useless, harmful, or at best nonrepairable. 
New research and nuickracking Ralph Nader-like groups spring up 
across the land to influence the people and policymakers. Drinking 
laws become more pemiissive and 18-year-olds are given the right to 
vote. Women demand equal rights and liberation from traditional 
roles. In all, the trend is for people no longer to stand in awe of 
officiah^om or grant it respect, whether it be of the church, industry 
and business, or government.^ Size, wealth, prestige, family, and 
status are not protections against the new wave of populism. Neither is 
education-particularly higlier education. The populists distrust its 
liberalizing influences and are dismayed at its inability to solve the 
great social problems of the day. They think the university spends too 
much time and effort on research and graduate education, to the 
detriment of undergraduate teaching and quality education,'' although 
no hard evidence is ever presented to show that research has ever 
contributed to the deterioration of an institution. While they distrust 
the radical student, they are inclined to accept his criticism that the 
university is overcommitted to military and industrial research and 
consulting, and keeps on professors who ignore all students except 
those advanced in their own speciahzations. For a time, student 
rioting, faculty strikes, and the seeming inability of boards and admin- 
istrators to control the institutions turned the people away from the 
university. Even today the community-at-large seems to favor the 
teaching institutions: state colleges and especially the community 
colleges. 



Power of the Governor 

A trend . which started about the time of World War 1 and 
continues to this day is for the state to concentrate more and more of 

^Harris Poll reported in The Chronicle of Higher Education, December 4, 1972. 

^Somc of the university professors appear to believe this too, although the 
conclusions are drawn from little or no research on the subject. See the lack of clear evidence, 
for example, in Mayhew (1973). 
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the policymaking mid enforcing powers in the chief executive officer. 
The more complex government has become, the greater the accelera- 
tion toward this power concentration.^ At one time, governors were 
considerably less than equal to the legislatures in the power to control 
poHcy. Today, as one legislator reported, "We wonder why we meet at 
all/' Tlie governor's staff prepares the state budget and includes in it 
the programs and servsces he favors. That budget can be tinkered with 
by legislators but seldom fundamentally changed. If changed to the 
governor's displeasure, lie vetoes, since he often has the authority to 
veto not only large programs or whole appropriations bills, but also 
single line items. At times he can even reduce the amounts the legisla- 
ture has appropriated. When it is time to implement and administer 
the programs, total control rests with the governor. His agencies 
suggest the rules and regulations, establish the procedures, hold the 
hearings, and set the priorities. His central staff, primarily his Depart- 
ment of Administration or Budget Office, supervises state agency 
operations for confomrity to the law and for holding to the governor's 
political priorities. Higher educational institutions, with their comp- 
etitive aspirations, overlap in program, spiraling costs, and large size 
have become of increasing concern to the governor and his central 
staff; what is expended on higher education cannot be used for other 
needed services and programs which may be more politically popular. 

Strong reaction to concentrating power in the governor has 
been slow in coming and, on the part of the legislature, may be too 
late. Nevertheless, legislators now set up offices of legislative analysts, 
auditors, and performance reviewers in both strong and weak governor 
states. They staff such offices with professionally trained persons in 
order to obtain independent sources of information, analyses, and 
expert advice. Whether this challenge to the governor can really 
succeed over time is difficult to predict, but the odds favor the gov- 
ernor (see Chapter 3), Nevertheless, whatever the long-range 
consequences, the agencies of the state, including colleges and univer- 
sities, are cauglit in the power conflict between the two state political 
organs, the legislature and the governor. While a university may at 
times gain advantage from the political chaos, it will more likely be 
subject to demands for information, reviews, hearings, and harass- 
ments from both the governor and the legislature and, in the latter 
case, the demands come from four or even five different professional 

8 * 

If the trend has i\o{ gone far enough, there are scholars who v/ould centralize even 
more power in the governor's office. See Walker (1970). 
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staffs representing that many different legislative committees. More- 
over, each committee may be pursuing a clincrcnt set of goals, some in 
conflict with other committees, and perhaps all of them at odds with 
those of the governor. Among the higher institutions caught in the 
middle, the university finds itself niosL vulnerable because of its lost 
popularity. 

The Financial Position of the States 

The new populism demands that government respond directly, 
quickly, and thoroughly to new social needs. It also expects existing 
programs to continue to expand, to be more comprehensive in scope 
and more equal in application. The federal government often develops 
new programs or expands the old which call for more matching 
monies from state revenue funds. The new social priorities, whether of 
federal or state devising, usually require state financial participation. 
While the demands for funds increase, the sources to be tapped do not 
multiply commensurately. Indeed, most new taxes turn out to be 
increased rates on old taxes. The income and sales taxes are now relied 
on most at the state level, with lesser support derived from a multi- 
tude of small special taxes on various commodities and transactions. 
While people in this nation have always thought taxes too high, the 
extraordinarily high expenditures at the national level for the military 
and past wars, and at the state level for welfare and schools, create a 
particularly negative reaction to further tax increases, as proved by the 
high proportion of tumdowns when tax rates are submitted to referen- 
dum. Higher education has been one of the most expensive state 
expansions. Its absolute proportion of state general tax revenues has 
increased by 33 percent since 1962, depending upon the particular 
state,^ That rate of increase has made higher education one of the 
very large items in the state budget, one which focuses attention not 
only on the politicians, but on other agencies and school systems 
which see an unwelcome and insatiable competitor. 

New Social Priorities 

From time to time, because of certain felt needs, societies 
single out a particular service or function for favor. State government 

^See Glenny & Kidder (1973) for a report of trends in state funding of higher 

education. 
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once gave priority to roads, and then to prisons, public schools, and 
later to unemployment aids, welfare, (: :a(tJi departments, and mental 
health. From the 1950s to 1 969 higher education, among other ser- 
vices, fared well. But during that time the university failed to maintain 
its competitive position among the various types of higher institutions. 
Recently, community and junior colleges have grown in number and 
size and have received a larger and larger proportion of state money.* ° 
The enrollments of state colleges also have increased faster during this 
period than those of the university. Thus, the university has serious 
new rivals for state funds, and it no longer receives the lion's share as 
it did in the 1930s and '40s, Concomitantly, as the university loses its 
dominant position among higher institutions, financing for all of them 
is losing its high position in social priorities. The attention often 
drawn in the past by students and faculty now focuses on eliminating 
pollution, protecting the environment, expanding parks and oppor- 
tunities for recreation, and extending the scope and coverage of health 
care to all people. University financing faces ever greater competition. 
Legislators and governors look for places to save money in order to 
reallocate it to new uses. The university, with its recently swollen 
budget— however legitimately it may have grown— is a most vulnerable 
prospect. 



State Reorganization 

Reorganizations of state government have resulted in the 
consolidation of literally hundreds of separate boards, commissions, 
and councils into a relatively few departments under control of the 
governor. In addition, other constitutionally elected officers, such as 
treasurer, controller, auditor, and superintendent of schools have had 
their functions slowly stripped away and placed in agencies also 
controlled by the governor. Much of the rationale for a reorganization 
that centers responsibility on a single, visible, political leader is related 
to curbing the corruption that was so prevalent in the many indepen- 
dently accountable boards and commissions. Justification also rests on 
increasing the efficiency of government by coordinaring its services 

*°See Glenny & Kidder (1973). 
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and programs and keeping costs as lov/ as possible, ' ^ 

In the last decade or so, the management and systems tech- 
niques developed by the Department of Defense and large industry 
have been urged upon state governments, (Very persuasive are efforts 
of citizen study committees consisting of management experts, from 
various business and finance fields, who thorougliiy analyze govern- 
ment and agency operations and make recommendations for their 
improvement.) With the growing complexity of their problems, 
political leaders are attracted to program budgeting, management 
information systems, and the systems approach to the solution of 
governmental management problems. The result is more reorganiza- 
tion, more central reviews and staff services, and more controls over 
expenditures and budget formulations. Sophisticated professional 
staffs are replacing the former political appointees and technical clerks 
in legislative and executive offices. 

During the late 1960s, the public and its political representa- 
tives became disillusioned with higher education. The academics, in 
spite of great promises, had not solved the nation's problems or those 
of the states. They were not as omniscient or far-seeing as the public 
had expec ted. Awareness that other experts in both public and private 
spheres were no more successful did nothing to condition this 
attitude. 

Part of the disenchantment also grew out of the disruption of 
universities by students and faculties which challenged assumptions 
about university objectivity and devotion to the development of new 
knowledge and its dissemination. Political controversy in turn led to 
distrust. of the universities' influence on students and their values. Do 
higher institutions make students more radical? Are faculty members 
inculcating bad social values in relation to sex, property, responsi- 
bility, and reverence for family, home, and church?'^ The more 
conservative segments of the society accepted affirmative answers to 
these questions about faculty members (while rejecting all theeyalua- 

^ Mn 1968 Governor Reagan of California consolidated into four super agencies the 
many separate departments still reporting to him. The 1972 Illinois plan for reorganization 
proposed the creation of ten departments to consolidate over 100 agencies considered to be 
under control of the Executive. The Illinois report summarizes reorganization efforts in 28 
states during the period 1967-72. See Office of tlie Governor, Beyond bureaucracy. Slate of 
Illinois, 1972. 

^^Keniston & Gerzon (197 1) and Clark, et al. (1972) have supplied evidence that 
student values and attitudes do change toward the unorthodox and the liberal and away from 
the traditional. 
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tions of tlie sodety-aMarge made by radical critics), and legislators 
began to question the number of hours of teaching and the real work- 
load of faculty members. 

The uneasiness that faculty members were not working, or 
that if they were it was on personal and professional aggrandizement, 
was reinforced in the popular press by reports of the overproduction 
of doctorates. 

Collectively, these factors gave the public and the politicians 
the impression that higher institutions of learning, especially the 
leading universities, were poorly managed and inefficiently operated. 

While higher education has never been considered just another 
agency of state government subject to the same controls and inter- 
ventions as welfare, health, or highways (despite rhetoric to that effect 
by some politicians and bureaucrats)/^ political leaders, in respond- 
ing to public concerns (and at times capitalizing on them politically), 
seek ways to increase faculty and administrative responsibility, focus 
authority, and reduce the rate of spiraling costs. 

What means do governors and legislator*? have at their disposal 
to encourage or even force change in a public agency or institution? 
Invariably, what can be done depends on a great many political, 
organizational, and procedural variables, as well as on what Millett 
(1970) calls the dependence on "basic attitudes and the force of 
personality of particular political leadejs." However independent of 
government one may view higher education, the state universities are 
dependent in large part on state funds for their sustenance whether 
they have constitutional or statutory status. While the university may 
view the state's share as no more than another of several subsidies 
received from different sources, this particular subvention comes from 
the government which gives the university legal status and which, up 
until the past few years, provided the vast bulk of its financial provi- 
dence. 

The state has two branches of government (governor and legis- 
lature) with very specific constitutional duties to perform in relation 
to all agencies and institutions established under the constitution or 
under subsequent statute. One of these duties is to provide funding for 
the maintenance of state agencies and institutions. In so doing, the 
government must ascertain the amount of money each unit is to 
receive. The amount depends in turn on how much is available to the 

^^In the niinois reorganization report of 1972, higher education is not even men- 
tioned, and it was not an area for reorganization in Maryland in 1969-70. 
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state (general revenue) and liow that total is to be distribLitcd among 
the several agencies, offices, and institutions. The control of the allo- 
cation process may properly be considered the exercise of the ultimate 
political power of the state. Just how then shcHwd the amounts be 
determined' for the state university? The university would like its 
request, whatever the amount, to be considered as a minimum for 
operation— an amount which should neither be closely questioned nor 
controlled, if appropriated. The state, on the other hand, sees the 
univesity as an essential institution to be financed, but not as the only 
essential one,- or, given the social pressures and priorities of the 
moment, the most essential one. Thus, for funding purposes the 
university is "just another agency of the state,'' and one which-with 
other state colleges and universities during the 1950s and 60s-re- 
ceived a larger and larger proportion of all state general revenue funds 
(Glenny & Kidder, 1973). That proportion, according to state 
officials, cannot contmue to increase indefinitely, or other state 
services would need to be curtailed or eliminated. What proportion or 
amount should the university receive? 

Faced as they are with making that political determination as 
well as similar determinations for every agency of the state, the gov- 
ernor and legislature have established various agencies, bureaus, and 
officers to aid them in setting priorities and making judgments on 
financial' need. To be fair and equitable in new allocations, the state 
must also ascertain how well the previous expenditures have been 
managed and spent. Badly managed agencies or those which support 
low-priority activities (such as foreign language study or research) 
must be awarded new funds only if they change iheir ways. 

As a result of the major trends that have b^en cited, and others 
that were both corollaries and contributory, state legislators and 
governors concluded in the late 1960s and early '70s that state 
universities were neither well managed nor had their priorities in the 
right order. Moreover, the new social priorities are expensive and have 
to be added to the state budget, which must also continue to provide 
for old but essential functions. Given such a situation, what does the 
state do? The answer is that it treats higher education, in large part, 
just as it does the other agencies it funds. 

As the systems analysis approach to state operations is 
adopted, at least in part, the governmental agencies reviewing budgets 
and programs increasingly seek a good deai of management and 
operational information. They wish to- know about unit costs, work- 
loads, productivity, and the administrative efficiency not only of 
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higher institutions, but of all state agencies. Higher education presents 
a special difficulty in that its ''units" and '^outcomes" are not so easily 
categorized or. lagged with a unit cost.^"* Beyond that, the internal 
governing structure and those persons to be held responsible for 
various of the institution's activities and functions cannot easily be 
detected-not even to reward, much less to question. Beyond these 
internal problems associated with each college or university are those 
associated with questions about which of them should be performing 
specific functions or undr^rtaking specific types of research or service, 
How does the state keep every college from becoming identical in 
program and function with the leading state university? What criteria 
should be used? How are they to be applied? By whom? 

From this brief overview, it becomes apparent that the state 
has constitutional responsibilities in relation to higher institutions, and 
that it has the problem of establishing priorities not only among 
colleges and universities, but also among all other existing and pro- 
posed functions of the state. 

Which state agencies make decisions about the university, its 
management and program, and its place among the constellation of 
state offices, agencies, and institutions? 

STATE AGENCIES CONTROLLING THE UNIVERSITY 

The following is a brief delineation of the offices and agencies 
which become involved in the review uf higher education budgets at 
the state leveL The actual interrelationships, which have significance 
for autonomy or independence of the university are dealt with in 
subsequent chapters. 

The agents and offices are subgrouped under three principal 
classes: those the governor uses in review and later in administration, 
those the legislature uses in review and appropriations, and the 
coordinating agency the governor and legislature, have created to 
obtain professional and lay advice and recommendations on the 
various facets of higher education. Except for Hawaii, which has no 
coordinating board, the agents listed were found in all eight states in 

*^The National Center for Higher Education Management Systems at Boulder, 
Colorado, is attempting lo define "units" and '^outcomes'' and to develop management tech- 
nologies applicable to higher institutions in the mode of PPBS, cost-benefit analysis manage- 
ment by objective, etc. 
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our sample. No state had exactly this list by specific title or function; 
the titles given here are generic and the functions typical. 



Agents of the Governor 

Department of Administration. The governor's principal 
agency, the chief of which is usually his senior policy advisor. It often 
contains sections for budget, audit, management analysis, and central 
purchasing. 

Budget Bureau. Primary responsibility for the form and detail 
of budget preparation, initial review, executive staff hearings, estab- 
lishing formulas, and standards. Prepares the governor's executive 
budget. In strong governor states, it is the most important of all 
agencies; often a section of the Department of Administration. 

Department of Public Works and Buildings. Reviews building 
budgets, sometimes after dollar ceiling is established by Budget 
Bureau. Sets space and building standards, hires architects, designs 
buildings, and builds and accepts the. buildings—often in close coop- 
eration with the institution concerned. 

Civil Service Commission or Personnel Board. Frequently 
considered outside the governor's political jurisdiction. Sets classifi- 
cations, job descriptions, salary schedules, hiring conditions, 
workloads, and fringe benefits. In some states, controls the positions 
to be filled by operating agencies. 

Higher Education Facilities Commission.*^ Administers the 
federal Higher Education Act of 1963 and at times is given other 
functions to perform for the state. Plans for long-range space needs 
and keeps an inventory of space and space utilization for all institu- 
tions, public and private, in the state. In a third of all states through- 
out the country, this function is given to the coordinating agency for 
higher education. 

State Scholarship, Financial Aids, and Student Loan Com- 
mission. Administers one or more student aid programs for the state 
and increasingly for federal loan and/or grant programs. Determines 
which students are aided by setting criteria and also the amounts. In 
most instances, works through institutions to get aid to students. 

'^In 15 of the 27 states having state coordinating boards for liighcr education, the 
federal functions are performed by the coordinating board. In other states separate commis* 
sioni; were formed. 
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Agents of the Leghlaiure 

Legislative Analyst or Auditor or Fiscal Bureau. Does in-cleptli 
studies, reviews budgets, provides analyses and recommendations to 
legislature or Joint budget committee. Most powerful staff agency for 
legislature. 

Joint Budget or Finance Committee and its Staff, Consists of 
members of both houses. Usually has a staff, sometimes quite large. 
Performs the functions of a legislative analyst in states that do not 
have a single analyst for the legislature as a whole. Reviews budgets, 
briefs committees on salient questions and problems, often holds 
informal hearings without any legislators present. 

A\ppropriations and Education Committees and their Staffs. 
Usually each house has both committees, with small or nonexistent 
staffs if there is a legislative analyst or a staff for the joint budget 
committee. If there is no such analyst or staff, the appropriations 
committee may have a good-sized staff; education committees rarely 
do. Staffs review budgets, prepare analyses, raise salient questions, do 
leg work for chairmen of committees. 

Interim Legislatave Committees and/or Legislative CounciL 
Does special studies, holds public hearings, and often prepares reports 
with accompanying bills for introduction. 



Coordinating Agency 

Powers vary greatly among states. Sometimes includes powers 
that are attributed above to the governor's or legislative staffs. Advises 
both governor and legislature on any matter of higher education. 
Usually responsible for state master plan on higher education, reviev/s 
and approves new programs and degrees, reviews, budgets, makes 
recommendations to governor and legislature, and administers one or 
more federal programs. Often works or. the budget in rather close 
collaboration with budget bureau. Agency has often been "captured!' 
by the institutions or, more recently, by the governor. 
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EFFECTS OF STATE ACTIONS 
ON THE UNIVERSITY 



CONTROL OF EDUCATIONAL PROGRAMS 

For analytical and presentation purposes the findings of the 
present study are divided into three areas: academic programs and 
their management; funding, budgeting, and operational management 
controls; and the results of a questionnaire which elicited opinions 
about the relative influence of each agency on several dimensions of 
educational policy. 



Program Types and Content 

Both universities with constitutional status (CS) and those 
with statutory status (SS), tend to have a great deal of autonomy to 
develop, control, and otherwise offer educational programs. Histor- 
ically, agencies of the state intervened very little if at all. If programs 
were controlled, it was by the governor or the legislature. While this 
condition largely persists, the coordinating boards-and to a limited 
extent the executive budget office— now make some decisions about 
priorities of new programs and the nature of the individual progtams 
fmally approved. 

The legislatures, and at times the governors have occasionally 
intervened in the ef:tablishment of new programs, piiniarily in 
response to some well-organized pressure rather than out of a predilec- 
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tion for dictating educational program or policy. This has been and 
continues to be true of the programs which have high public salience 
at a given time. Osteopathy, homeopathy, public health, welfare, and 
other professional areas close to the people are likely to be those 
which receive attention, and with respect to such matters, CS and SS 
types of universities were found to be about equally vulnerable to 
what could be considered suggestions, if not mandates. 

For example, among those with CS universities, the Michigan 
legislature was urging (not directing) that departments of community 
health be established in the medical schools; the Minnesota legislature 
provided money and established a graduate school of social work at 
the Duluth campus and directed that less attention be given to the 
liberal arts and more to the occupational and vocational programs at 
the Minneapolis campus; and the Colorado legislature cautioned 
against the establishment of any new program. It was reported that 
the governor of California is exercising definite pressure on the uni- 
versity to give more time for teaching rather than to "overemphasis" 
on research, and he took leadership in pressing the university to 
transfer the California College of Medicine to the university's Irvine 
campus. 

Among states with SS universities, the legislature in Wisconsin 
imposed a religious studies program, and in the budget process "for 
the first time" dealt with deans and department heads in relation to 
program. The governor in Illinois pressed for more programs in health 
fields, especially in mental health; the governor of Wisconsin imposed 
a 15 percent cutback in graduate education funds, althougli the legis- 
lature allowed the university to impose the cut as it wished; and the 
governor of Maryland encouraged the university to establish an 
environmental studies center. These activities appeared to be con- 
tinuing at about the same low rate as they had historically, i.e., with 
rare exceptions the official policymakers of the state kept out of 
direct educational policy. 

On the other hand, the state coordinating boards and councils, 
whether they have only advisory or legal control, have been estab- 
lished by the political arms of government to intervene where those 
arms will not. There is also much similarity between the coordinated 
treatment of CS and SS universities, as well as some very critical 
differences. 

The University of Hawaii was the only university not subject 
to coordinating agency action; there is no agency between the gov- 
erning board for the several types of campuses and the state policy- 



66 



making arms of government. The other universities studied were either 
required to submit all new programs and campuses to the coordinating 
board, or did so voluntarily. The SS universities by law must submit 
all new programs and major changes in organ. '.atioii of the university 
to the coordinating agency for review and recommendations. Such 
recommendations go not only to the institution, but also to the gov- 
ernor (budget agency) and tlie legislature (coinmittee staffs). In 
Illinois the bo^rd has final approval over all programs, campuses, 
departments, schools, and reorganizations. Tlie University of Maryland 
submits all new programs to the council following approval by a 
regents' committee, but prior to final adoption by the full board of 
regents, 

Amo5ig the states with CS universities, only Michigan has a 
board which under the constitution has the responsibility to coordin- 
ate-although the authorization is ambiguous as to its powers and the 
actual meaning of ''coordinate"; the remainder have statutory 
coordination. Nevertheless, despite CS, the universities in Minnesota, 
Colorado, and California all submitted new programs to the respective 
statutory coordinating councils for review. In each case the university 
officers stated that they did so to show willingness to cooperate in a 
more orderly development of new programs between themselves and 
the state colleges and universities. They seemed to believe no great 
harm could befall them since they "already had everything," and that 
any constraints applied were likely to be against the "emerging" 
institutions that were building programs to compete with the univer- 
sity. By cooperating, they felt they were able to receive the endorse- 
ment of an impartial agency for a program that later would need 
funding by the legislature. Moreover, all agreed that if a major decision 
was made against a program about which they had strong feehngs, 
they would institute the program anyway. The latter point was acted 
on and proven to be a valid course of action by the starting up of new 
campuses (with basic curricula) by the CS universities in Minnesota 
and Michigan, either without submitting the idea for coordinating 
council approval, as in Minnesota, or, as in Michigan, ignoring a 
negative recommendation (for its Dearborn campus). In each instance 
the legislature later approved operating funds for the new campuses. 

In contrast to the CS universities, which organize new cam- 
puses on their own initiative, the SS universities in both Wisconsin and 
Illinois found, tlirougli hard political and administrative struggles, that 
it was impossible to establish new branches v:ithout the endorsement 
of the state coordinating agency. The University of Hawaii could plan 
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and start new campuses without review or consent of a state planning 
iigency, but of course required gubernatorial and legislative approval. 

The findings of this investigation confirmed the charge that 
states are intervening more in academic programs than previously, and 
that more controls apply to the statutory university than to the 
constitutional one. The controls tend to be exercised by the new 
coordinating boards and councils through their power to approve or 
disapprove new programs, rather than by the legislature through its 
hearings and appropriations, or by the governor througli the executive 
budget. It is too early, with too few instances to judge by, to deter- 
mine if the CS universities endanger their legal status by voluntarily 
seeking coordinating board approval of new programs. 



Academic Mamgement Controls 

Whereas all the institutions in this study were relatively free of 
state interference in the type and content of academic programs, the 
state does engage in activities which have effects on how triany and 
which students are admitted, and the amount of their tuition. Increas- 
ingly, the state is also intervening in matters such as faculty and 
administrative: salaries, workloads, and productivity.^^ Assessing the 
degree of difference between present practice and that of a decade or 
so ago is very difficult in these spheres. Legislators in particular have 
historically expressed, in speeches and committee hearings, their posi- 
tive and negative views about tuition, students, and faculty. Now, 
however, it appears that the governor, through the professional 
staffing of state budget offices and the budget process, enters into 
academic management more than the legislature iii management terms. 



Tuition 

The setting of the level of tuition remains a function of the 
governing boards in all eight states, but in each of them the governor's 
executive budget anticipates the total amount which will be raised 
througli tuitioih In Colorado the legislature set the tuition in different 

^^Govcrnor Patrick Luccy (1972) of Wisconsin recently commented on his frustra- 
tions in making university people understand wliat an increase in productivity really means, 
much less get an actual increase* See his article on Wisconsin's productivity policy. 
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amounts for cadi of the four campuses of the university. \n other 
statcL, except California, the tendency is for the state to set or esti- 
mate the tuition amount per student roughly. In Illinois the coordi- 
nating board recommended as general policy that students pay a 
certain proportion of the total cost of education. When the proportion 
was shifted upward the policy was not implemented because of legis- 
lative pressure for 2ow tuition. The states have become very conscious 
of out-of-state tt'ition levels and in many, directly or indirectly, the 
tuition it imposes on undergraduates approximates the full cost of 
their education. Even with inadequate estimates of enrollment, the 
state manages through budget manipulations to set the actual amount 
of tuition for any group or level of students. 



Appropriation of Tuition 

In all eight states, with the exception of California, student 
tuition is estimated in the budget request, the state general revenue 
share is reduced proportionately, and/or the tuition amount is appro- 
priated along with state funds. In the SS states, if actual income 
exceeds the tuition estimates, the university budget is adjusted in the 
following budget period. In the CS states, overages in tuition income 
are less likely to be recaptured by the state. Colorado once generated 
tuition income above that anticipated in the budget and kept the 
funds, although the last appropriations bill, in 1971, contained a 
reduction in state payments to the university to exactly offset that 
overage. In California the educational tuition, originally imposed at 
the request of the governor, has not been used to reduce the state- 
appropriation in anticipation of the income, althougli there is a 
struggle with both governor and legislature over the matter. The uni- 
versity earmarked most of the income, and the legislature appro- 
priated it for capital construction purposes. The university hopes to 
keep the money out of educational operations for which the state 
holds a proprietary interest. Previously, the governor adjusted state 
funds for the medical and dental schools downward in anticipation of 
an increase in fees for those schools. The university fears the stAte will 
eventually treat the general student fee in much the same way. 
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Admissions 

Attempts to limit out-of-state students liave been made in 
Wisconsin, Colorado, and Miciiigan. This was ilonc primarily by estab- 
lishing enroUment ceilings or percentage limits for such students, and 
indirectly setting tuition levels by, for example, decreasing some of 
the university's funding. Other than through the budget, states have 
refrained from interfering with institutional practice. 

Of the SS institutiojis, Illinois, because of the need to limit 
enrollment to a budgeted ceiling, proposed a process of random 
selection from among all applicants who met minimal qualifications. 
The proposal met with very mixed and sometimes vociferous public 
reaction. As a result the governor intei'vened and forced the university 
to make selection on traditional (merit) grounds. 

Among the CS states, California, in statutes implementing the 
1960 Master Plan, set the upper 12 percx it (in ability) of students as 
the standard for acceptance by the university, the upper third for 
acceptance to the state colleges, and open admissions for the 
community colleges. The university had already limited its enrollment 
to the upper 15 percent, but raised the level to comply with the new 
statute (which it had been instrumental in getting passed). Here the 
university responded directly to a statute. It was also the oiily one of 
the eiglit universities in the study to which state law applied limi- 
tations on the standard of entry rather than on the. number of 
students to be admitted. 

In Colorado the state legislature advised the universities that 
not over 20 percent of first-time entering freshmen could be nonresi- 
dents. All Colorado institutions complied with this limitation except 
the university with CS. Open admissions was not an issue in any of the 
institutions studied, althougli in Hawaii there was pressure on the 
university to allow the free transfer of students among the different 
types of institutions under control of the university governing board. 
This was more a problem of student transfer, however, than of open 
admissions. 



Enrollment Ceilings 

The state can set enrollment ceilings i)i two ways. It can 
establish the enrollments on any campus of its public institutions as a 
matter of public policy, or it can, in each budget cycle, determine 
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what enrollment level will be supported with state funds. Some states 
do both. By these devices a state may manipulate the flow of students 
from one institutional type to another, as California does. 

The other CS universities have no policy or ultimate ceilings 
established cither by the state or their own boards. Again, only the 
University of California regents have established a policy of enroll- 
ment ceilings which are intended to prevail regardless of the number 
of students turned away from a particular campus. On the other hand, 
the state indirectly establishes ceilings in each of the other CS states- 
Minnesota through the funding of certain student-faculty ratios, 
Michigan througli the number of "fiscal year equated" students, and 
Colorado by the legisli^^ture through the appropriations process. 

Budget ceilings on enrollments seemingly are temporary and 
arc re-negotiated each budget cycle. These funding ceilings may be 
exceeded by the institution without incurring the displeasure of either 
the governor or the legislature; the institution just does not receive 
state funds for any students taken over the ceiling. Contrarily, if 
enrollment falls below the funded level for students, the *'excess" 
funds may not be recovered by the state immediately, but even in 
constitutional universities the allotment process (see below) and the 
new budget cycle force adjustments to account for the over- 
appropriation. 

The picture is quite different for the SS universities, Three of 
them (in Maryland at College, Park, Illinois, and Wisconsin) had enroll- 
ment ceilings recommended by the coordinating boards as a matter of 
policy. Only in Illinois, however, did the legislature fully support the 
coordinating board, although in Maryland the ceiling figure for the 
university may eventually be that of the funding level allowed by the 
legislature. Wisconsin, as it consolidated the colleges and universities 
under the same board and eliminated its coordinating council,, had no 
ceiling policy. In the SS states of Wisconsin and Illinois, the allotment 
process recovers immediately any funds appropriated in excess of 
realized enrollments. 

Setting enrollment ceilings to preserve a limited campus size 
may be a practice of the past for most state systems. With the leveling 
off of enrollments in four-year institutions across the nation, just 
maintaining the existing number of students will be difficult for most. 
The state could, hov^'ever, set much lower ceilings in some institutions 
and leave others higher in order to continue to regulate the flow of 
students to particular types of schools. 
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Faculty Salaries, Tenure, and Productivity 



In none of the states did the government actually set tlie salary 
schedules or determine qualification for advancement to tenure. (The 
state colleges of several states were not thus favored.) Three states 
with SS universities provided some interference: The University of 
Maryland had its administraCnve salaries frozen by the governor for one 
budget cycle, and they are reviewed each year by tlic governor's 
office; in Hawaii, a ceiling was placed on administrative salaries in the 
middle 1960s; and in Wisconsin the legislature became concerned that 
lump-sum salary increases were being given to '^politically wrong'' 
people, and decreed that for 1967-69 a portion of the merit money 
was to be used across the board. 

The situation on tenure in all the states was summarized in a 
statement by one administrator: "No erosion, but much talk with 
regard to the selection and tenure of faculty.'* 

The interviews in CS states elicited many more expressed 
concerns about faculty workload and productivity than in the SS 
states. In Michigan the legislature added riders to its appropriations 
bill for the university, specifying the exact number of teaching hours 
expected at each level of instruction, and also ordered the state coor- 
dinating board to make a thorough study of faculty workloads. As one 
state officer said, "The legislature might get shook when they get it,'\ 
In .California, budget office auditors are carefully investigating univer- 
sity faculty workloads— a situation which one university administrator 
attributed to the ''interlocking paralysis among regents-president- 
chancellors-departments and the statewide academic senate, making it 
impossible to come up with action on faculty workload .... [so] we 
gave it to the political bodies." Another admiitistrator stated that the 
"Finance people are really sophisticated when it comes to faculty 
workload.'' Workload was also much of an issue in Minnesota, and to a 
somewhat lesser degree in Colorado. 

Why workload and faculty productivity constituted lesser 
issues in mo^t of the SS states can only be speculated on. It seems 
certain that through budget formulas such as the one in Illinois, which 
uses unit costs and other similar factors, workload and student-faculty 
ratios as such are never a direct consideration. (It need not be in any 
state if productivity units are used along with their costs.) The st?te 
management information and allocation system used in Hawaii could 
produce the same results. In Maryland, where the university operates 
under its autonomy act, the state seems hesitant to get into the 
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subject, but is nevertheless moving in the direelion of requiring this 
information. In Wisconsin, tiic support for merger of the state college 
system with the university was in part based on coK.ege faculties 
wanting the same workload and perquisites as those of the university, 
even at a time when the university faculty loads were being ques- 
tioned. 



FUNDING, MANAGEMENT, AND BUDGET CONTROLS 

All interviewees (whether drawn from institutions or state 
agencies) unanimously agreed that state governments were gaining 
greater control over general university operations. The techniques to 
achieve tliis purpose are applied at several different points in the 
funding and spending process. Some of th^most stringent ones occur 
prior to appropriation in the budget review7*'others are asserted by the 
legislature, and still others are applied as management controls after 
the matter of funding has apparently been settled. 

Historically, the court cases show that the CS institutions in 
this study have largely succeeded in avoiding direct control of any 
activity by their respective state governments. Indeed, if CS has meant 
anything substantial, it has been the ability of the university to sei its 
own priorities, move funds freely among its several functions, and 
manage its own affairs. This condition is rapidly deteriorating in the 
budgeting and appropriations processes, and to some extent even in 
the management of the institution. By the f'pplication of the devices 
discussed below\ the university's freedor: to use its funds for the 
purposes and priorities set by the boards of regents has given way to 
increasing inflexibility and rigidity not only with respect to the use of 
state funds, but also those from other sources as well. Similarly, but 
with even greater acceleration, any flexibility in use of funds by the 
SS universities and colleges is also deteriorating. 

The findings indicate that the greatest limits on the freedom of 
universities lie in the continued success of the state to control through 
the appropriations process. Also, in arriving at the amount that should 
be generated by state taxes, the state seeks full disclosure of what 
funds were derived from all non-state sources and of how those funds 
were expended. Further constrictions in some states come througli the 
allocation process, through controls over the transfer of funds among 
appropriated items, and through forcing a reversion to the state trea- 
sury of all interest derived from the banking of state appropriations. 
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Constraints on Use oj Fimcls 



State Tax Fuiuls 

Both the gov4irnor and the state legislature liave constitutional 
responsibilities for providing operational funds for the universities. No 
one argues that the state sliould not set its own priorities and provide 
conditions under which its funds may be expejided. However, only 
occasionally, over the years, have legislatures used tlieir constitutional 
powers to control various aspects of the universities. 

The attempts to assert control over CS universities have at 
times been thwarted by the courts, especially if some officer of the 
state, rather than thQ legislature, was delegated power to control. The 
findings reveal a rather dramatic change in attitude on the part of the 
legislature, and to some extent on the part of the governor. There are 
more conditions in line-ik.::is of the appropriations bill, more riders 
attached to the bill, and ]qss freedom given the institution to transfer 
funds among items or functions. Two of tlie eiglit states have had a 
substantial increase in the regular number of line items in its appropri- 
ation. In changing from a line-item appropriation bill to the very 
detailed "Uiit category" type of itemization demanded by Hawaii's 
PPB system, the number of items identified increased to about 300. 
and Wisconsin's from a lump sum to six or eight. Maryland has five or 
six items appropriated by each campus, and Illinois appropriates six 
items for overall university operations (three campuses). 

The situation for the CS universities is similar: Minnesota and 
California receive lump sums; Michigan formerly received a lump sum, 
but now receives six line-items which it regards only as guides; and 
Colorado receives appropriations for each campus, but may transfer 
funds under limited circumstances f/om one campus to another, and 
must report such transfers to the state. 

On the surface, one would deduce from this evidence that only 
Hawaii is subjected to line-item control; however, in 1971 the 
Hawaiian legislature authorized transfers among cost categories, 
allowing a good deal of flexibility in use of funds. The appropriations 
constraints oji the other universities-both CS and SS-are more 
demanding. Four means are used to exercise these constraints: 
1) Through its committee process and hearing records, the legislature 
establishes its intent as to how certain amounts of appropriation are to 
be spent; 2) The legislature also makes use of the rider on the appro- 
priations bill to designate specific sums for specific .purposes; 
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3) Through ''negotiated agreements" with the university, the governor 
establislies his own constraints and controls; and 4) Upon appHcation 
for specific purposes, the state may give the coordinating board a sum 
to be distributed to the institutions. 

Among the SS universities, the restrictions are usually built 
into the executive budget by . the governor and amended into the 
budget bill by the legislature, or recorded by the legislature as its 
intent during hearings. Whether the appropriation is a lump sum or 
designated sums made for only a few broad categories, the restrictions 
are no less mandatory and no less numerous. The items are identified 
and, as many legislators and budget officers stated, "They have to 
come back for more money next year, and we will see what they did." 
The state budget officer in Wisconsin stated that, 'There is a tendency 
to hold agencies to more and more ,Iine items, and the tendency will 
increase," University officials in Illinois reported a much greater inter- 
vention through the budget by the governor's office. The University of 
Maryland reported that, the first legislative interference in the 
operation of the university since 1951 was in the form of a rider 
prohibiting salary increases for administrative purposes. 

Among the CS universities, the rider and the negotiated agree- 
ment are most used. While Minnesota reported lat there was "very 
little specification" in the appropriations bill, it iso reported that the 
many riders were "very punitive." Moreover, at the close of the 
session the house appropriations committee sent the university a "Bill 
of Particulars," declaring its intent with respect to a great many 
different items. A respondent reported that the committee further 
declared its "intent to hold hearings on the degree to which we've, 
adhered to their requests." University officers have said they would 
abide by the spirit but not the letter of the conditions. 

In Michigan, the legislature included many riders, some even 
setting faculty teaching loads^ enrollment ceilings, and tuition levels. 
The university considered most significant those riders with exact 
sums for specific purposes. During interviews, university officials 
stated that, "We are using conditions in appropriations laws as evi- 
dence of our being crowded out of our CS." Since that interview, the ■ 
university has been successful in a court challenge of these conditions. 
One legislative staff member, anticipating such an outcome, said, "We 
knew we were acting ujiconstitutionally, but we will continue to put 
in restrictions by one means or another." 

In Colorado the riders on the 197! appropriations bill were 
"exhaustive." One of them required that the state comptroller 
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approve the university accounting system prior to release of funds for 
the medical scliooJ. In California, a Univei-sity of Calilornia official 
stated that, ''We have been free of line-item budget control, although 
there is nothing in the constitution to prevent it/' However, Cali- 
fornia's governor negotiates agreements with tlv; university, with 
sunilar results. As another university official put it, ''Conditioning 
appropriations wouldn't accomplish any useful purpose-when the 
governor and the university agree to something, even though it cannot 
be enforced, its practical effect is the same: The university is not going 
to alienate the governor." The governor's budget staff formerly did 
not examine details of university budgets, but within the last year or 
so, "We've broken it up into hundreds of functions-now we can get 
into information on the university/' 



Federal Overheads 

Overhead funds derived from federal and foundation grants 
have been a source of funds used freely by the institution for a varic ty 
of purposes, often those for which direct appropriations cannot be 
obtained. They have provided a funding margin for experimentation, 
flexibihty, and adaptability. All eiglat universities in the study received 
substantial amounts in overhead funds (for some institutions, millioiis 
of dollars). Whereas those funds, their amount, and the purposes for 
which expended, were unknown to state officials only a few years ago, 
today all such funds are accounted for to the state in one way or 
anothen 

• There appears to be no substantial difference in the treatment 
of federal overhead funds accorded CS and SS universities. Hawaii and 
Wisconsin both estimate such income which is used to offset or reduce 
the state appropriation, but the same practice prevails in the CS states 
of Minnesota and California, Illinois reports its budget for such funds 
both on the income and expenditure sides, but so does Michigan. 
Michigan does it voluntarily to avoid having the funds offset state 
appropriations; Illinois is required to by the coordinating board and 
by the state budget office. Maryland has made an agreenient with the 
governor that half the overheads may offset state funds, while the 
other half is to be used at the discretion of the governing board. 
California regents moved from full control of overheads to a similar 
50-50 arrangement in the middle 1960s. An ameliorating influence is 
the common university practice of the universiti^:s to make relatively 
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low estimates of i^ossible overheiKt income and using any surplus 
generated. (One university was estimating approximately half the 
income it actually received.) 



Federal and Other Grants 

Only in Hawaii's SS university and in Colorado's CS university 
were federal grants appropriated (as opposed to overheads from such 
grants.) hi Illinois they were reported to the state but not appropri- 
ated. In the remainder of the states such grants were neither reported 
nor appropriated. Several states, however, resist assuming obUgations 
first incurred under federal grants. The Michigan legislative staffs were 
particularly firm on this point. 



State Allotments 

Once state appropriations are made and the governor has 
signed them into law, the institutions may or may not receive the sum 
appropriated. Most states have installed a system of alloting part of 
the funds to the university at periodic intervals, perhaps on a quarterly 
or monthly basis. Thus, rather than the university getting all its funds 
at one time, banking it to obtain interest, and drawing on the principal 
and interest when needed for operations, such funds are now held in 
the state treasury and doled out more or less as needed. Formerly, it 
was normal procedure for the university to retain full control of both 
the principal and interest on its accounts, often not even reporting it 
to the state, much less using it to offset part of the state appropri- 
ation. This absolute freedom to control all funds once appropriated 
was a recent characteristic of all CS universities in the study and of 
two SS universities. That situation has shifted very rapidly, so that 
there is little evident difference on this score now between the two 
types of institutions. 

Among the SS universities, those in Wisconsin and Hawaii 
reported the most constriction thiough allotment procedures. Hawaii 
looks upon its appropriation not as a minimum, but as a ceiling above 
which the government will not spend. Funds are allocated on a quar- 
terly basis under a quarterly operational plan submitted to the state 
budget agency, but may be reduced if state income has not kept pace 
with anticipated revenue. Moreover, the state budget office may be 
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selective in fully fuiuiing some iigencies and reducing others^ iuui nuiy 
also release funds only for certain items in the budget and not for 
ethers. Salary savings made during any quarter revert to the state 
unless special justification is made for them. Unquestionably, this was 
the university most closely controlled through allotments. While Illi- 
nois also reported attempts by the slate to exercise more than nominal 
'control by this device, that university received quarterly allotments 
based on its estimate of need, and also retained any savings from one 
quarter to tiie next. l>e stnte of Maryland provides its funds to the 
university in the more traditional single lump sum, but the funds are 
kept in the state treasury. 

The CS universities, with the exception of Colorado, have also 
come under fairly strict allotment procedures. Minnesota gets its funds 
in l2 instiiillments, and may carry over any unused funds from the first 
* yearjjf the biennium to the second. A rider on the 1971 appropri- 
ations bill, however, places a modest ceiling on the amount of money 
that can be carried in tiie operating revolving fund— an attempt to 
keep as much of the appropriation under state control as possible. The 
University of California draws 10 percent of its funds initially ind 
thereafter draws its money on a monthly basis as needed. !n drawing 
fuflds, payroll totals, and equipment and maintenance, estimates and 
. records are submitted to show need. Michigan, until two years ago, 
had a revolving fund amounting to about S2 million, but the governor 
and legislature appropriated most of it, leaving only $200,000 or so. 
Colorado has allowed its CS university to continue the traditional 
practice of receiving all of its appropriation at one time. The univer- 
sity then places it on*doposit at banks or otherwise invests it as it 
desires, drawing from the deposits as needed for operations, and 
"pocketing" the interest earned. 

The University of Colorado was the only one able to draw all 
of its funds from the state treasury and place them on deposit else- 
where. Ail other states keep all appropriated funds in the state 
treasury subject to the allotment process, with any interest earned by 
the treasury accruing to the state, not to the institution. 



Transfers of Appropriated Funds 

Usually 12 to 18 months or more elapse from the time the 
faculty and administrators in a university begin preparation of the 
budget to the time when the appropriation is made available. During 
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this period, shil'ls ocan* in ^Mirollmeiil patterns, in program priorities, 
and in the popularity of certnin j'Jrograms-along with a host of other 
unpredictable events. Universities desire full freedom to shift funds 
from program to program and function to function as the dictates of 
changing" needs demand. States, however, have increasingly placed 
blocks in the way of free transfer of fu)uls from one budget category 
or line item to another. Most states with SS institutions now require 
the institutio ; to gain permission fro.m some official state body before 
making transfers. Usually that body is composed of seme combination 
of state officials and legislators. 

The contrast between CS u'liversities and those with SS in 
approval of transfers was marked. In every case, the CS universities 
maintained their prerogative to transfer funds at will (being mindful 
all the while of the admonitions contained in riders, bills of partic- 
ulars, and declarations of legislative intent). Among the SS univer- 
sities, Maryland seemed most free: it could transfer fvjvh freely within 
certain categories of line-items appropriated to each campus, needing 
the governor's signature only for transfers of funds among campuses. 
Wisconsin had broad authorization to shift funds within program 
areas, but faced more and more designated line-items in its budget 
which required approval of the governor and several legislators. The 
state oi Illinois attempted to impose strict transfer requirements on 
the university by creating a series of cells for each program or fund 
and then prohibiting transfer among functions without state budget 
office approval. But the university, claiming it was a public corpo- 
ration, successfully insisted that such controls could not be imposed, 
although it did acquiesce to seeking approval of both the coordinating 
board and -the bureau of the budget in making transfers among the six 
large object line items of its appropriation bill. Once again, the Univer- 
sity of Hawaii seemed most closely controlled; it could not transfer 
funds to its several campuses, and it required budget office approval to 
transfer among specified line-items, 



Other Revolving Funds 

The interview instruments used did not provide for eliciting 
information about foundations, endowments, or other types of 
permanent funds or lUnd-producing activities. In discussions of institu- 
tional flexibility, several instances emerged of such funds that were 
under the complete control of the university. Each of the CS univer- 
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sities hijs tJie power (o receive unci hold property in its own name 
(board of trustees), to invest its funds, and otherwise to manage 
resources gained from sources other than the state. While federal over- 
heads and grants seem subject to public display, other funds may 
never come to public attention. An official at the University of Cali- 
fornia stated what seems typical of the CS university: He said, "The 
university can take and hold property in its own name, can spend 
money as it wishes, and can interpret the donor's intent to benefit the 
university/' University officials held this to be one of the key powers 
it derived from its CS. Tlie only CS university for which access to 
hicome from dedicated funds seemed in jeopardy was in Minnesota, 
where the state offset a major portion of income from the state appro- 
priation for the first time in 1971, leaving ojily about a third of the 
money to be spent at university discretion. 

All the SS universities also maintained foundations or dedi- 
cated funds which remained outside the control of the state. The 
University of Illinois used its foundation for a variety of purposes, 
including the pre-purchase of land and property as it became available 
in the Urbana-Champaign area, which it later sold to the state as funds 
were authorized for expansion. The University of Wisconsin holds 
many important and valuable patents, the royalties of which augment 
its foundation. The foundation awards the university several million 
dollars a year for capital constructioji and operations from such funds, 
none of which are accountable to the legislature or govemor. The 
University of Maryland maintains a non-budgeted fund, composed of 
its fees for a vast overseas educational program, many other self- 
supporting activities, including federally sponsored projects, and 
certain gifts and grants. The fund amounts to well over $50 million, 
and according to one university official, the state is now looking at the 
fund more closely than it has in the past. 



Management Controls 

The advances made in the development of modern manage- 
ment systejns by industry, the Department of Defense, and various 
governments have substantially influenced the attitudes of state 
politicians and officials as they deal with the state colleges and univer- 
sities. Indeed, politicians and state officials interviewed in all eight 
states were virtually unanimous in their view that the state university 
was not well managed. Hence the growing reliance on imposing state 
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managerial controls anti lessening- autonomy for the colleges and uni- 
versilies« 

The direct applicability of some management systems and 
techniques to higher education has been questioned and perhaps 
feared by educators,* In the present study, administrative activities 
such as personnel systems, central purchasing, auditing, and informa- 
tion systems have been arbitrarily separated from the management of 
certain education' J activities, such as the setting of tuition levels and 
rates, admissions ijfandards, enrollment ceilings, and faculty workloads 
(discussed earlier in this chapter). Much overlap between the two 
classes of activities is apparent even to the unsophisticated, but since 
the detail collected in relation to all these activities for each of the 
eight universities varied considerably in quantity and validity, the 
division provides a more meaningful analytical framework than could 
be formulated by casting all items in one class. 

Repeatedly, in the course of interviewing, the ''atrocity" 
stories that surfaced in the states with SS universities related to 
personnel and equipment purchasing. As discussed in the previous 
section, CS states expressed more concern about the loss of flexibility 
in use of funds. The greatest state interventions were in state college 
affairs-especially in Maryland and California— rather than in the uni- 
versities, even in SS states. 

If constitutional provisions authorizing the board of trustees 
to "manage and control the affairs" of the university liave any real 
meaning, it is in this area of administrative management. All the evi- 
dence was that CS universities are not subjected to state merit or 
personnel classification systems, nor to the rules and procedures 
requiring all or some purchases to be made by a state central pur- 
chasing office. 



1 7 

In the spring of 1973 the American Council on Education specifically raised tlin 
issue as one requiring study and analyses before massive implementation of the various tech- 
nologies. 

Also see Wildavsky (1967) : on the general applicaL-slity of PPBS to government 
services, and Niskanen (1972) who comments from his perspective in the U.S. Office of 
Management and Budget that '*the U.S. experience with these methods suggests that, as yet, 
they have neither substantially changed nor significantly improved the process of making 
budgct^iry choices." 



ERIC 



81 



Personnel Systems 



in relation ( ^ nonacadeniic pLM'sonncl. CS universities cstablisli 
their own merit systein, which at times closely parallels that of the 
state. For example, at the University of Minnesota the regents' rules 
incorporate by reference the state laws dealing with public employees 
and labor relations. At times a university differentiales certain classifi- 
cations from the state system to avoid direct comparisons on working 
conditions and pay. Only in Colorado was tlie uiiiversity's control over 
its nonacademic staff apparently in jeopardy. A state constitutional 
amendment Was worded in such a way that the governor's staff 
believed the university had been brought into the state system. How- 
ever, when the provision became operable the university remained 
exempt- Some interviewees attributed this outcome to the legislature's 
opposition to the expense of raising salaries of university personnel to 
p' jtcli tliose of state criployera. Others stated that a technicality in 
idUguage created a slight difference from a previously adopted consti- 
tutional amendment which brought the university under state audit 
practices. University officials said they would be willing to come 
under the state civil service on a voluntary basis, but ultimately the 
legislature opposed appropria^^ing the funds necessary to bring the 
university into th^^ system. 

The SS universities in 'Wisconsin and Hawaii were under the 
state merit system for .their nonacademic employees. Hawaii also 
imposed control over the hiring of such employees. Illinois, under the 
leadersl;ip of the University of Illinois, has long established a separate 
merit system for all state college and university nonacademic person- 
nel, controlled by the institutions themselves. Maryland's autonomy 
act exempted the university from state civil sei*vice, but required that 
comparable salaries be paid in classifications similar to those of the 
state sei-vice. 



■ Central Purchasing 

All universities with CS were exempt from state central 
purchasing, although at least one of them occassionally joined in big 
purchiise orders with other state colleges and universities to econo- 
mize. 

Among the universities with SS, Wisconsin was required to 
make all purchases through the state. The state of MarySand recently 




crciitcd a Dcpnrlmcnt of General Sei-vices to purclKisc for all state 
agcneies, but the university, after i\n cxehange of letters with the new 
department, maintaineti its traditional exemption. However, to obtain 
better priees, the university does make some purehases, especially of 
automobiles, through the state. In Illinois, the elected state officer in 
charge of central purchasing attempted to obtain legislation placing 
the universities and colleges under his jurisdiction. He sent a group of 
investigators unannounced into one of the state colleges during the 
legislative session to uncover any bad practices that might exist. 
Collectively, the state colleges and universities are fending pur- 
chasing control for the time being. In Hav/aii, the university comes 
under state purchasing except for items r.4:nished by a single source, 
but has obtained permission to have university cars painted a partic- 
ular color i:nd to buy outsized desks for deans and vice presidents, the 
state previously having allotted such desks only to the directors and 
deputy directors of state agencies. The state controller has allowed 
such exceptions because of the "uniqueness of the university," 



PostQudit and Perf nnance Axudit 

Until the late 1960s, the postaudit performed by state govern- 
ments centered on the legality of particular expenditures rather than 
on efficiency or quality of functions or programs. The postauditor is 
usually an independently elected official, or is appointed by the legis- 
lature. No evidence was found in this investigation that these post- 
audits were being conducted in any more rigid or careful a manner 
than in previous years, although the constitutions of two states 
(Michigan and Colorado) with CS universities had been changed to 
bring the universities under the state auditor. Formerly, these univer- 
sities had hired their own audit firms to conduct the work; both still 
do, even though the state also audits. 

The substantive change in audit practice is the creation of an 
office for performance or program auditing-getting at "efficiency and 
effectiveness of university management." These auditors usually 
operate under the supervision of the legislature or one of its commit- 
tees. (The governor's budget staff is in an even more favorablf^. position 
than the legislative officer to audit performance.) Part of this legis- 
lative response is to the belief that the universities are not well 
managed, but part also is a counteraction to the ever-increasing power 
of tJie governor in financial and fiscal matters. There is little dcubt 
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that legislatures set up such olTices hoping to exact more riiiorous 
evaluations of efficiency than was ever attempted by traditional post- 
audits for legality of expenditure. 

Among the CS universities, both Minnesota atid Colorado 
seemed not to be subject to actual performance audit. Nevertheless, 
the legislative analysts promised to determine the degree to which the 
universities responded to intent and to legislative riders. Much the- 
same attitude was displayed in Michigan, where the legislative analyst 
intended to program audit the riders on appropriations bills. The fact 
that most of the riders were likely to be declarevi unconstitutional 
(and subsequently were) did not daunt the analyst. While Califoinia 
has long had a legislative analyst who reviews budgets and makes 
special studies, it is the governor's office which in 197! assigned 20 
auditors to various aspects of operations of the university. As one 
university official said, "There are so many auditors tramping around 
now, I don't know what they are doing." One California state official 
indicated that perhaps the university could object to the auditors 
under its CS, but that it probably did not do so to avoid a confron- 
tation with tJie governor. These auditors make special analyses of 
particLdar operations, such as student aids, library management, 
purchasing, and faculty workloads. The state budget staff asserts that 
it is merely trying to gain the same level of knowledge about jniver- 
sity operations as it has of the state colleges. The apparent intent in 
each of these states is to bring pressure to improve university manage- 
- ment and to use information gained as a means for reviewing the next 
roimd of budgets more effectively. 

Tlie universities with SS are more subject to performance 
audits than the CS universities. Illinois is the only state which has not 
made major moves in this direction, although there is statutory 
authority for such audits. The state officers in Wisconsin promised to 
have full performance auditing in operation by 1974: "What is new is 
the institutionalization of the legislative audit function." They intend 
to get into workloads, new programs, faculty salaries, and other 
matters. One university officer stated, "Flexibility will be coming to 
an end as the legislature identifies more and more line-items to be 
accounted for in a performance postaudit." Hawaii is also moving in 
the same direction, with tlie auditor's staff already as large as the 
governor's budget staff. It intends to conduct in-depth studies of a 
number of university operations and to get as directly as possible at 
program performance. "We are already getting into faculty load, 
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overloads, ETV, etc. The legislative aialitofs staff will continue to 
become more powerful." 



Information Systems 

Modern management requires an extensive intbrmation base, 
yet higher institutions liave been slow in establishing management data 
bases. Many reasons may account for this, but it is partly because the 
leaders are not familiar with the new systems and partly out of 
historic reluctance to inform the outside world (or even themselves) 
about institutional operations. Some officers fear the inforvnation will 
be used against the university. Management information systems (MIS) 
established by the universities result more from outside stimuli than 
from internal compulsion. Coordinating boards and councils lead the 
way to fairly comprehensive systems in several states, with state 
budget offices in others demanding somewhat more specialized inior- 
mation focused on particular high-visibility problems. 

The CS universities appear to be no further ahead or behind 
than the SS universities in establishing MIS. The University of Cali- 
fornia was one of the leaders in the nation to develop MIS and provide 
analytical services for the statewide campus network. Notwithstanding 
its information base, however, the university itself historically 
provided the legislature with only a skeleton budget and virtually no 
data to back it up. In the 1960s much more information was 
furnished, but now the state budget office and the legislative analyst 
want access to information on a continuing basis from all state institu- 
tions. They wish to apply a common MIS to all types of institutions 
and to provide their own analytical services rather than rely on those 
of the institutions. The budget officers say, *'We need comparable data 
from all segments, which we will use judiciously with respect to the 
different functions of the institutions.'' The university prefers to 
furnish sufficient information for establishing a budget formula or 
base, but not enough to allow "fishing expeditions'' into university 
operations. However, the state auditors and special task forces exam- 
ining university affairs did produce their own inforaiation in 1971-72 
which was then said to be used against the university. 

In the last three years, the University of Colorado has done 
much to develop a MIS, as has the coordinating council in the state. 
The coordinating council seems likely to dictate the form and content 
of any statewide system, as it already has in many respects. Minnesota 
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and Michigan have put relatively lillle pressure on the CS universities 
for systenialie reporting of data. In Michigan, the legislative analyst 
was trying to obtain certain information, but with very uneven and 
partial results. (Under the court decision holding that the various state 
agencies and the legislature were encroaching on the constitutional 
rights of the universities, the court also held that institutions must 
furnish to the state such information as the state required for 
budgetary purposes. Subsequently, the governor has implemented a 
PPB system which requires extt;nsive institutional information.) 
Historically, Minnesota has also reluctantly shared knowledge with the 
legislature and governor. But officers of both the university and the 
state agencies reported that in 1971 the university flooded the legis- 
lature with all kinds of information and ''sometimes simply befuddled 
the legislators with a bewildering array of data." Much specific infor- 
mation sought by the legislators, however, was not made available or 
else furnished too late in the session to be of value. An outside 
observer of the budget and information battle between the university 
and the legislature observed, ''UM, by giving more information, gave 
the legislature a chance to see what has been going on for a hund'cd 
years-and the information was used against the university." The 
university is now anxious to set up a credible information system. At 
the time of the interviews, the university was quickly moving to be 
able to provide meaningful unit costs. It appears likely that the coordi- 
nating council will set up a statewide system for all Minnesota institu- 
-tionsJ^ 

The universities with SS are about in the same condition and 
relationship to the state as those with CS. Illinois was one of the early 
leaders in establishing a fairly comprehensive MIS within the univer- 
sity, which was extended by the coordinating board to apply to all 
public institutions in the state, resulting in one of the most extensive 
information bases in the nation. Bi/t as one top university official 
remarked, "Before they didn't knC'W what we taught and weren't 
bothered. Now they know and they're horrified." The University of 
Hawaii got at least a two-year lead on the state government in estab- 
lishing its extensive MIS. The same consultant was later hired by the 
state to aid in setting up a statewide management system for all state 
services. At the moment, the university can furnish almost any infor- 



For a subsequent account of how the university responded to the 1971 state 
budget review, see Moos (1 972). 
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mation rccjuesled by the sliilo. Both MaryUmd and Wisconsin fas does 
Michigan) have newly established but rapidly developing systems 
within the universities, and the states have only small information 
bases. In the last session of the Maryhmd legislature, a bill was passed 
placing all slate agencies, including the univcM'sity. under the sur- 
veilUmce of a state management infomiation system. The Maryland 
attorney general ruled that the new law in effect amended the univer- 
sity autonomy act and thus subjected the university to the provision. 
University of Wisconsin officials reported that it had begun its MIS as 
a reaction to the coordinating council wanting to do performance 
auditing, and to the need for better information from its new 
carrjpuses. 



Operating Budgets 

The budget request represents in a monetary form what the 
university wishes to accomplish in the next budget period. The con- 
tents of the document, its form of presentation, the supporting 
narrati.e, and the sections based on formulas and guidelines provide 
the bases for the budget reviews performed by state agencies. The 
state staff designs the forms and identifies the information to be 
furnished so that over the years a continuous set of cumulative data is 
availabtc. Trends may then be discerned and effectiveness of programs 
and management analyzed. The agency which formulates rules and 
regulations has an advantage over the university and other state budget 
review agencies, since the information furnished it comes as a direct 
response to that particular agency's objectives. Hence, the agency 
which controls budget preparation and estabhshc. formulas and guide- 
lines has exercised great influence even before the substantive matters 
submitted have been examined. 

In three states the coordinating agency sets the guidelines 
(Colorado, Illinois, and in part Wisconsin, where the state budget 
office also establishes guidelines). In California, Maryland, Michigan, 
Minnesota, Hawaii, and in part Wisconsin, the governor's budget 
agency performs this function. In California, the fonnat is worked out 
with the university. 

The emerging state of management information systems is 
reflected in the kinds of data required to support the budget docu- 
ments. Illinois requires the most data, including detailed unit costs, 
and uses complex formulas to generate about 80 percent of the 
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biidgcts, Colorado .ilso uses some roimiihis applieable, :is in Illinois, lo 
all state instilutions. Inrorniation support and the use of formulas was 
much more limited in the other states. T)ie primary bases for budget 
analysis appeared to be the student/faculty ratios at the several 
instructional levels; often even this information was furnished by the 
various institutions in the same state without a common set of defini- 
tions or forms. 

In the collection of data for this study, no attempt was made 
to ascertain the details of budget preparation, but rather to tbcus on 
the process as the budget passed through the various agencies, since 
the goal was to determine which agencies and ofdces exercised the 
important judgments with respect to the budget. Relatively few differ- 
ences between the CS and SS states emerged. Universities with CS 
were able to limit the amount of information furnished to support 
budget requests more readily than the SS universities. They also were 
able either to ignore state fonns and guidelines or at least focus atten- 
tion on documents generated by their own staffs. One of the 
surprising findings for all universities was the low salience of budget 
preparation as against the review processes which followed. Interviews 
elicited no negative comments about formulas or guidelines, and only 
a few comments— chiefly in Maryland— about the form of the budget 
document. The expectation was that states would be moving in on the 
universities through PPBS, but instead two of the three most pro- 
fessionalized staffs in governors' budget offices held strong reserva- 
tions about the viability of program budgeting in relation to higher 
education and other state services.'^ The better budget staffs of all 
the state agencies were more interest^^d in obtaining valid, comparable 
data and information than in any particular budget form. To most of 
them, performance budgeting consisted of the abihty to follow up in a 
subsequent year on certain activities which had given trouble in a 
previous budget period, or to maintain records on student/faculty 
ratios and faculty workloads. 

Following are a few brief comments on the preparation of the 
budget in each of the states: 

• Of the SS states, Illinois, under its new constitution, has the 
strongest governor, hence the coordinating board which had had 
almost exclusive f^^ntrol of the budget for the previous ten years 

1 9 

These conclusions are supported by Wildavsky (1 967} and Niskanen ( 1 972). Also 
see Schick (1971) who indicates tJiat the state experience witli PPBS has been less than a 
success- bordering, in fact, on failure. 
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Ibund itself in competition witli a new state budget orfice. well 
rundccl and proressionally staffed. The university found that the- many 
hours (''thousands'') spent on budget preparation for the coordinating 
board were largely lost because the executive budget office made 
recommendations often widely divergent from those of the coordi- 
nating board. This kind of competition between state agencies, 
revealed so nakedly in Illinois and masked in several other states, is 
highly costly in- time and effort of institutional staff. Nevertheless, the 
IHinois executive budget office expressed its intention to avoid inter- 
vention in internal management problems, such as faculty workloads, 
faculty/student ratios, etc., as had the coordinating board historically. 
The coordinating board demanded information on productivity and 
unit costs, rather than details of internal operations. 

In Wisconsin in 1971 {just prior to the merger of the state 
colleges with the university and the discontinuance of the coor- 
dinating council), the state budget office and coordinating council 
shared in the making of guidelines and formulas. The review emphasis 
was on new programs and new campuses and the relative funding of 
campuses within each of the two state systems. The university— 
especially its new campuses-and the state colleges were treated more 
alike than was the case in other states studied. Efforts at the legislative 
and executive levels were made to limit graduate and research efforts 
on the main Madison campus and to favor the rapidly growing 
branches and colleges in other locations. 

» Hawaii's powerful Siate executive budget office sends out the 
forms and guidelines, and reviews the returned documents in detail. 
The university departs from the forms only for displaying functions or 
programs unique to the university as opposed to other state services. 
The* state office is becoming highly professionalized and manage- 
ment-oriented. It has pushed the idea of ivicreasing the number of line 
items and holding the university to them. A legislative standing 
committee on higher education spends all of its 60 days of activity on 
university matters, 

• Maryland has an executive budget which the legislature may 
not by law raise in any way unless it also raises taxes to cover the 
added item. Thus the governor really has the last word about what 
money will be appropriated. The initial budget review is very impor- 
tant. The review given the university budget does not approximate the \ 
detailed study given the state college budgets. This may be because 
several state officers and legislators arc required by the university 
autonomy act to sit with the governing board when it approves the 
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initiiil rcqiiesl. Tlic coordiniiting council docs no! review btuliicls, but 
it ni;iy fiirnisli information to tlie other state agencies from its special 
studies on higher education, 

• Of tl)e states with CS universities. California has a strong 
governor system: but until 1968-69 that strength had not been exer- 
cised in relation to budget review of the university (as opposed to the 
state colleges, which had b'^en all but managed by the state budget 
office for 20 years). The university generally hud prepared the budget 
as it wished, furnishing little supporting information and revealing 
only that portion of its total budget for which state funds were 
requested. A senior budget staff member reported that one state 
analyst ''who we were sure would not rock the boat/' was employed 
to review the budget for the nine-campus university. But that day is 
over. Both the budget office and the legislative analyst (also profes- 
sionally staffed and very inlluential in the legislature, especially the 
senate) are now moving in on the university. Auditors from the budget 
office seek infomiation within the institution, and tlie office, largely 
on its own initiative, but in part because of legislative interest, has set 
up a joint committee of all segments of higher education to develop 
common formulas for all institutions. Both of these state staffs are 
ready to adopt by law the information and management systems 
developed by the National Center for Higher Educational Management 
Systems at Boulder. The university is under increasing pressure to 
furnish managejnent information which can be used in budget 
analyses. The state coordinating council has had little to do in budget 
review; it may "comment on the general level of support sought."' 

• Minnesota required budgets to be formulated undev rules and 
guidelines first established in 1953, and its budget review processes 
and levels of sophistication roughly reflect that data: The university 
submits its budget in the form it wishes. As in California, it is only in 
the last two years that the state, especially the legislature, has taken an 
interest in the internal operations of the university. Because the gov- 
ernor's budget office is rather weak, the legislature and its staff do 
most of the requesting and reviewing of information, of which the 
university now can provide ht'de that is systematically collected and 
analyzed: but that day seems about to be over. University adminis- 
trators assured the interviewers that "UM is going to have to regard 
itself as more of a state agency than in the past and work more closely 
with the governor and legislature." 

• Michigan has a strong governor, but several members of the 
legislature are so powerful that the executive budget does noi neces- 
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sarily prevail in higher oducation. The most si\irehing res iews of the 
university budgets are matic hy Ihe legislative analyst, and legislative 
hearings provide most of the lough, formal review. The university 
reliietantly furnishes data to answer many of the questions and 
support the requests of legislators. The legislature in turn perseveres in 
attempting to gain some control over university operations. A univer- 
sity official indicated that, ''Any short cliange we get is attrihutable to 
something done the previous year-when we come back to the legis- 
lature for more funds, they check up.'' 

• In the weak governor state of Colorado, several different 
budgets are finally considered in the legislature. The coordinating 
canMnission, the governor's budget staff, and the legislature's joint 
budget committee all prepare budgets, different from one another in 
format and definition of terminology. One legislator reported that lie 
had considered five different budgets in one session. The coordinating 
agency provides the most information and analysis, but it also submits 
higher figures than the other agencies. Hence the gubernatorial and 
legislative staffs often work from the budget recommendations of the 
coordinating board rather than the budgets of the university. Univer- 
sity administrators viewed the legislature with its long list ol riders as 
the agency which really had to be satisfied in the long run, although 
they indicated that the coordinating staff was gaining a good deal of 
power and was more closely associated witli the governor than with 
the legislature. 



Capital Budgets 

Rather pronounced differences exist between constitutional 
status (CS) and statutory status (SS) universities in the construction of 
buildings. 

In all cases the CS institution submits its request to the state, 
where it is evaluated on the basis of general state priorities and those 
of other higher institutions. The state, as in Michigan, may approve 
preliminary drawings and set the dollar authorization, appropriations 
then going to the institution. Various controls, however, may be 
exercised prior to appropriation of construction funds. In Michigan, 
the state approves preliminary plans and sets the cost. It also appoints 
tlie architect-a point gained by the governor who refused to approve 
liny capital budgets until the universities agreed to this provision. The 
university receives the appropriated funds and contraets for the 
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construction. In Minnesota, the university makes its request on its 
own Ibrms, sets its own construction standards (unlike the state 
colleges in that state), receives the appropriaion, and Iniilds the 
projeet. In Colorado, the eoordinating council deter mines space needs, 
the building type, and approves program plans: hui v)n -e the legis- 
lature has approved funds, the university hires aa-hifects and builds 
the project. In California the university Jcsigns and builds all of its 
own buildings. 

All the CS universities can issue revenue bonds in their own 
name and construct buildings from the proceeds vvithout reference to 
state agencies. The exception to this generalization is in Colorado, 
where the coordinating commission must give prior approval to the 
programs to be housed in the buildings. 

Among the SS universities, only Illinois was the university 
(and state colleges) allowed to receive the r^ate funds, hire the archi- 
tect, and construct the building.^ ^ The coordinating board established 
space standards, efficiency standards for construction, and the cost 
level. A state building authority sells bonds to underwrite the total 
cost of construction, but not the purchase of the land. In the otl.er 
three states, some agency of the state constructs the buildings. In 
Hawaii, the state planning agency determines the overall construction 
needs of the state, but the university sets its own priorities on campus 
buildings. The state controller receives the appropription, hires archi- 
tects, and constructs. When completed, the building becomes the 
property of the university as a corporation. In Wisconsin, the state 
building eommission works closely with the instituMons (as such 
commissions or agencies do in other states) in setting the building 
program, but the state constructs the buildings for both state colleges 
and universities, Maryland follows about the same practice, 

SS universities may also construct their own buildings through 
revenue bonding, but in Illinois all such construction projects must 
first be authorized by the coordinating board and the budget bureau. 



RATINGS OF INFLUENCE OF STATE AGENCIES ON HIGHER 
EDUCATION POLICY 

The findings obtained from the intensive interviews reported 



Since tlie interviews were held, a statewide Capitol Development lioard luis been 
created, whieh lias full control over capital construction at the universities. 



in this cluiptor woro supplonKMitctI by iin opinion qucstionniiiiv, the 
responses to which woukh hopclully: I ) support some cunuihitivc 
impressions gained from the interviews about the distribution of 
power and inlluence in the state in rehition to the university, and 
2) determine the degree of convergence of opinion by the leaders 
themselves about which agencies really iplluencetl higher education 
decisionmaking. 

Each person interviewed was asked to 1111 out a short question- 
naire requiring him to record his appraisal oT the percent of total 
inlluence for each agency listed. Although the number of persons 
interviewed in each state was relatively small, they were, with few 
exceptions, the chief administrative officers of the several agencies 
which were to be rated, e.g., state budget officer, university president, 
legislative analyst. Thus, their opinions on the relative ratings of 
inlluence draw upon first-hand working rekitionships. 

Four different functions were rated: operating budgets, capital 
budgets, academic programs, and planning. No attempt was made to 
equate the number of interviews among the agencies, nor of number 
of interviews in state agencies with those in universities. Thus, the 
results in some states may be biased. Offsetting this possible condi- 
tion, however, was the general finding that the persons reporting in 
each state held faidy consistent perceptions of the agencies' relative 
influence; with few exceptions, there was common agreement about 
who had the power and influence. This finding in itself is consistent 
with the work of other scholars (Banfield, 1961; Hunter, 1953) 
working on community power relationships.^ ^ 

A particularly ijiteresting finding was that most respondents at 
the state level rated their own agency as having slightly less influence 
than the agency was considered to have by other respondents. The 
exception was the state coordinators, who tended to rate coordinating 
board influence a bit higlier than others rated it, and to rate the 
influence of institutional governing boards lower than others rated it* 
If one assumes ihat the staffs of these boards operate in the "no man's 
land" between institutions and state government, then their percep- 
tions may be more accurate than other groups of respondents. 

Respondents in each state rated state agency influence in 
relation to the major state university with which this study was 
primarily concerned, and provided a separate rating for the other 

^^I-or a recent collection of the literature on community power, sec Aiken & Mott 

(1970), 
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Tabic 1 



Rat ru;s of Perceived lnflLicr.cc of 1 nstitiitiotial Clovernin^ 
Hoards and State Agencies on Selected Functions 
of Higher l^dvication, as Reported in 1971 
(in percentages) 

Other Universities iUid 
h'uuction FLij^ship Ihiiversitics State C<y lieges 



Institutional State Institutional State 

Governing Board Agencies Governing Board Agencies 

Planning 46 54 41 59 

Academic Programs 70 3? 62 38 

Operating Budget 43 57 37 63 

Capital Budget 

Reconstruction 32 6^ 27 73 

All functions 47 53 42 58 



colleges and universities under that state's control. These separate 
ratings provided means for making several types of comparisons. 
Table 1 reveals how all eight '^flagship" universities in this study 
compare with other state colleges and universities in the same states. 
Examination of each of the functions shows 5-8 percentage points 
consistently separating the universities from the colleges. The aca- 
demic program area reflects the greatest difference in influence, 
although the higher institutions themselves were considered to have 
greater power over academic programs than all state agencies com- 
bined: 70 percent versus 30 percent for universities, and 62 pcrLxnt 
versus 38 percent for colleges. This supports the interview data, which 
revealed that state governments remain wary of substantial interven- 
tion in academic programming. On the other hand, for each of the 
remaining functions, the state agencies are rated as holding a greater 
proportion of influence than the governing boards-even in planning. 
The state influences capita! construction most, and then in descending 
order, operating budgets, planning, and academic programs.Xverall, 
the division of power and inHiience bei>veen the universities and the 
state agencies collectively favors the state-53 percent versus 47 per- 
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e\nt, and for the sl;ilc collciz^^s, 58 jUMVont wrsus 42 juMVcnt, 

Table 2 tlcals only with the eight universities, diviJing them 
between th^se witli CS and those with S,S. A consistent difTerenee 

TabJc 2 

Ratings of Perceived InOucnce of Institutional Ciovcrniiig 
Boards and State Agencies on Selected Functions 
of the Flagship Universities, as Reported in 1971 
(in percentages) 



•I'.ncnon 



Constitutional Status 
Universities 



Statutory Status 
Universities 





Institutional 


State 


Institutional 


State 




Governing Board 


Agencies 


Governing Board 


Agencies 


Planning 


48 


52 


44 


56 


Academic Programs 


72 


28 


68 


32 


Operating Budget 


46 


54 


39 


61 


Capital Budget 
& Construction 


35 


65 


30 


70 


All functions 


50 


50 


45 


55 



appears in the respondents' perceptions of the two types of univer- 
sities. The CS universities held from 4 percent to 7 percent greater 
intluence over the several functions than the SS universities. However, 
the greatest ditYerence between the two types was perceived to be not 
in academic program, but in relation to the operating budget- 
46 percent versus 39 percent. In rank order, the state was adjudged to 
exercise most influence over capital construction, next operating 
budgets, then planning, and finally academic program. From one 
extreme to the other, the ratio of influence between the institution 
and the state is almost reversed. In CS institutions, the university has a 
72 percent to 28 percent advantage in academic programs, while in the 
construction area the state has a- 65 percent to 35 percent advantage. 
Considering all functions combined, the CS universities were judged to 
divide influence with the state agencies on a 50-50 basis, the SS 
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institutions Oil ;i 45-55 rulio. 

Tables 3 iuul 4 show thitn on the intlivldiuil stiitcs. Tabic 3 
tlivitlcs the states between those with C'S iijiiversities aiul those with 
SS universities, showintr the breakdown of int'hienee oT each of the 
state agencies and oT the institutional govcrninii board (Tor this pur- 
pose tlie institution was considered the governinu board). 

The spread in amount of rated innuencc by agencies varies 
considerably tYom state to state, depending on its organizational 
structure and the division of power between the legislative and 
executive branches. The even balance between the governors' butlgct 
agencies and legislative staffs in the weak governor states of Colorado 
and Minnesota is clear, as \:> the gubernatorial superiority in all other 
states. If one assumes, as do some political scientists, that diffusion of 
power among many power centers allows more freedom, then Colo- 
rado and Michigan provide opposing evidence. Table 3 reveals that 
aitliough respondents saw power as being most evenly distributed 
among state agencies in those two states, they reportetl that both 
university governing boards retained the least intluence of the eight in 
the study. Hawaii has no coordinating board, which leaves more power 
in tlie governing board and gives somewhat more to the state budget 
office. 

Two findings drawn from Table 3 have great significance. Botli 
Minnesota and Coloratio have coordinating agencies with more in- 
fluence than the state budget office or the legislative staffs, and both 
have CS universities. In SS states, the coordinating council in Wis- 
consin held the same superior position, and the coordinating board in 
Illinois was rated just below the new powerful budget office in 
influence. These findings reveal the growing intluence of these rela- 
tively new agencies in state government (Minnesota's coordinating 
agency was formed an 1965, Colorado's in 1965, and Illinois' in 1962). 
Only for California did the judged amount of influence of the 
coordinating agency fall below 10 percent. 

The other major tniding corroborates the interview data, i.e., 
that universities with CS are faced with le^^islativc staffs that have 
almost twice the influence of those in SS states. At the same time, the 
executive budget offices in the CS states have, on the average, less 
influence than in the SS states. Whereas the ratio of power between 
the budget office and the legislative staffs in the SS states is more than 
four to one, in the CS states it is considerably less than two to one. 
Variations among the states is of course greater yet. The influence of 
coordinating agencies is substantially less in states with CS than in 
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those with SS univcrsilics. ^ 

In sumMKiry. tlic state budget c^lTiee in bolli C'S ;iiul SS states, 
has the most inriuenee after tlie institutional governing ImarcL fol- 
lowed In' the eoordinating board, and then the legislative staffs. The 
judged influence of the budget ofHee eomes closest to that of the 
university governing board in Michigan. Illinois, and Maryland. 

Table 4 parallels Table 3. but with data for the other state 
colleges and universities in the stales, rather than for the flagsliip 
universities. The significant differences between the data in the two 
tables again relate to the ratings of inlTuence of coordinating boards 
and legislative staffs. In states with a SS university, the coordinating 
boards on the average were considered to have influence equivalent to 
that of the budget agency, and that agency in turn was rated as having 
considerably more influence than the legislative staffs. On the other 
hand, in the slates with v. CS university, the coordinating board was 
rated as having substantially less inlTuenee than the budget office and 
the latter office was regarded as having only very little more influence 
than the legislative staffs. On balance, influence was rated as being 
mueh more evenly distributed in SS states. 

In eomparing Table 3 with Table 4. the most dramatic differ- 
ences between the main university being considered and the other 
institutions is found in Michigan. The fact that all the Michigan 
institutions have CS makes the differences even more noteworthy. It 
was apparent from attending hearings on state college budgets that the 
legislators paid very little attention to a CS which had been bestowed 
upon the colleges by the new constitution in 1963. 

Table 5 summarizes the differences in ratings tbund in Tables 
3 and 4 between universities and other colleges and universities. 

Table 6 provides a summary of the reported influence held by 
all the state agencies and all the governing boards in the two classes of 
states~-CS and SS. Worth noting again is the apparent dominating 
intluencc of the budget office and the eoordinating board \n state 
higher educational affairs, as compared with the intluenee of legisla- 
tive staffs. Centralization of influence in the governor's office would 
be even more apparent if the coordinating board were to be con- 
sidered an arm of the executive office (which it is in several states not 
included in this study). 

Table 7 displays the rank order of assessed innuence of each of 
the types of state agencies and of the university governing boards. 
Presumably, the higher in rankings, the more powerful the agency in 
relation to similar agencies in other states. Interpretations made from 
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TJic F-'Ja^sliip Universities KankccI AccorJin^ to Riitini;^ of Perceived 
Infli-ence on Higher EduciJtional Decisions liy Selected State 
Agencies and Institutional Governing Boards 



Rank 'r oj Total h}f!uvnrc 

By influence of Institutional Governing Board 

Minnesota 63 

California 54 

Hawaii 52* 

Maryland 44 

Wisconsin 44 

Colorado 42 

Illinois 37 

Michigan 36 



*If Hawaii hud a coordinating board with the average inlluence such b( jrds 
were rated as having in the other states studied, and that decree of 
influence (17%) was taken from its governing board, the U. of Hawaii 
would rank last, at 35%. 

By influence of State Executive Budget Agency 



Hawaii 35 
Maryland ' 33 

Michigan 30 

Illinois 29 

California 24 

Wisconsin 20 

Colorado 13 

Minnesota 6 

By influence of Coordinating Board 

Illinois 28 

Colorado 25 

Wisconsin 21 

Maryland 13 

Minnesota 13 

Michigan 11 

California 7 



(Not applicable to Hawaii) 
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\^y iiifluciicL' of Legislative Statfs 

Colorailo 1^ 

Michigan ^ ^ 

California ^ ^ 



Hawaii 
Maryland 



Minnesota ^ 

Illinois 5 

Wisconsin 5 

By influence of other state agencies 

Minnesota 17 

Wisconsin 9 

Michigan 7 

Maryland 7 

California 4 

Colorado 3 

Illinois 2 

Hawaii 1 



the interview data and documentary evidence were not always 
congruent with these assessments of respondents. For example, 
according to the data collected by the interviewers, the University of 
Hawaii's governing board would rank close to the bottom of the list in 
influence, and Michigan's would be somewhat higher. In California 
and Wiscmsin, going by the data, the budget agencies would be moved 
up a rank or two. And if, as the footnote to Table 7 suggests, Hawaii 
had a coordinating board with average influence, that state's governing 
board would have lowest ranking. 
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4 



STATE POLICY PROCESS AND 
INSTITUTIONAL RESPONSE 



Chapter 2 discussed the major trends in the reorganization of 
state government and the consequent centralization of decisionmaking 
in the state executive offices to the detriment of legislative determi- 
nations of policy. The evidence provided in the previous chapters 
revealed something of the specifics employed by agencies of the 
political arms of government in the control of the universities, .d the 
treatment of constitutionally based universities (CS) was differen- 
tiated from that given universities with purely statutory status (SS). In 
this section we turn to the more general relationships among the 
governor's office, the legislature, the coordinating board, and the 
university, and the consequences of their interactions for independent 
decisionn:aking by the university. 



THE GOVERNOR AND HIS OFFICES 

Six of the states in our study have strong governor systems. 
The evidence from the influence questionnaire, discussed in the 
previous chapter, clearly differentiated between the two classes of 
states. In both Colorado and Minnesota (CS universities) the respon- 
dents indicated that legislative staffs have more intliience than the 
governor's budget office. Perhaps even more significant was the 
finding that in both states the coordinating board was judged to have 
more influence than either the legislative or executive staffs. In the 
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olhvM" six slates tho mininuim inniioncc liolu by liic iz(u\'rnor\ sl;ilT 
was 20)UTconl (Wisconsin), wliilo the i:iv:ilcsl aiiioiml of inlliicnce 
shown Tor a Icgishilivc slalT was 6 percent (Michiiian). 

As states move toward a stronti ucnernorship. tliey enuihile the 
federal tzovernment in creating conditions Tor executive leadership and 
responsibility. The governor not only molds pidMic opinion. Init also 
becomes the primary somve ol' public policy, llie supplier oT funds to 
implement that policy, and the manager of the human and financial 
resomves required to nuike the [H)licy operative. Most bills in the 
legislature residt fi im initiatives introduced by him or his adminis- 
trative agencies, nu it tax increases are made on his recomniendations. 
most new agencies and n^osl new programs are establislied luuier his 
leadership, and most of the controls, re.uidations, and constraints 
apphed to the management of state seiTices emanate from his office. 
The strong right arn^ of his office is the stafe budget agency. F'rom the 
budget office and associated agencies co' :e the forecasts of income, 
expenditures, deficits, and sin'pluses wnich establish the financial 
parameters within which state policy is developed. To keep policy 
implementation within the confines of an agreed-upon operational 
framework, the budget office uses the variety of control techniques 
described in previous sections. 

Singleness of Purpose 

The governor has a very distinct and powerful advantage over 
the legislature and policy development because, as one university vice 
president pointed out, 'The executive has a much more clearly 
defined philosophy towards higher education, which he doesn't hesi- 
tate to implement. That single attitudinal focus of the executive 
agencies of the government lends a persistent coherence to the many 
individual actions inherent in budget and policy development for the 
university. The governor can establish his priorities and pursue them 
with greai perseverance. If the executive fails to achieve liis objectives 
through one agency or by one technique, he can turn to others. 

Professional Staffs 

The governor in strong governor states (and this could almost 
be read as a tautology) has a much larger, more professionalized and 



cxpcrionccel slalT lluin the legislative braneh. Tiie number of people 
iitili/ed on a job largely determines the amount of detail with which 
(hey become concerned. Small stalTs, if well traiiiecL usually examine 
the larger policy issues, while large stalTs can examine a considerable 
amount of detaiL (The difference may be illustrated in California, 
where formerly the budget office assigned one man to the university 
budget, in contrast to the 20 auditors and several budget analysts now 
engaged in university reviews.) 

At the time of this study, in 1 97 1-1 972, most of the problems 
of relationship between the universities and the state government 
arose primarily out of the governor's office. Although most of those 
offices are staffed by people with professional standards, habits, a*Hl 
outlooks, they nevertheless react to the politiLt.1 and policy priorities 
of the governor first and to their professionalism second, (Even at the 
federal level, the bureaucracy of the Ofllce of Management and 
Budget has not yet become big, imwieldy, and independent enough to 
operate outside of the President's political control,)^ ^ Having 
presented evidence of how the budget and control processes operate 
on the universities, we turn to the supplemental ways in which the 
governor exercises his intluence on the institutions. 

Board Appointments 

In most states, the governor appoints members to various 
boards and commissions authorized by legislation, and makes appoint- 
ments to the state coordinating board and the governing boards of 
most univei-sitics. Persons who have worked with such board members 
find that over time the iniluence of the governor who appoints them 
gradually wanes, and the members become independent agents. Some 
appointees have been known to do so immediately after appointment. 
Thus the appohitment power of the governor may seem limited in its 
ultimate intluence. Yet in several of the states the terms of office of 
truste?s are for only four or six years, and a governor may easily 

""The development of tensions between the political and professional worlds has 
been cited as partial cause for the recent reorganization of the Bureau of the Budget. For 
example, see Schick (1971). The creation of the Domestic Council with budget policy 
responsibility can be seen however, as an aUempt by the President to maintain control over 
policy determination while letting management or administrative control rest with the Office 
of Management and Budgei, 



107 



'*contror' the board in his first term ofolTice. In Maryhuul. the terms 
of trustees have recently been reduced, and in California shorter terms 
are being considered for the specific purpose of bringing the boards 
under surer ]')oHtical leadership. In California, the university regents 
came under control of the governor brielly, partly because of the 
number of ex-officio politicians on the board and partly because of an 
extraordinary number of apj^ointments for vacancies caused by death 
and retirement. The governor made a concerted attempt to gain this 
control (as well as over all other higJier education boards in the state) 
in order to influence university policy, and he succeeded. The regents 
impi scd a student tuition fee at his insistence, although no such fee 
for California residents had ever been imposed in the history of the 
state system of higher education. One university officer has said that 
the governor is now attempting to get the terms of the regents reduced 
from 16 years. He further stated, "There is no need to solve an issue in 
the political budget if you can do it at the board level," Perhaps the 
governor of Illinois was listening, for a respondent reported that he 
too was . . going to get control of every board of higher education 
in the state.'' 

Because of what must clearly be regartled as a trend, a number 
of the university people interviewed (in Colorado, Illinois, and 
Michigan) strongly supported the system of electing trustees, in order 
to avoid gubernatorial control and to create an independently elected 
force which would support the university in the face of executive and 
legislative pressure (see below). 



Study Commissions ami Audits 

Governors also influence university policy by creating special 
study commissions to investigate certain alleged abuses or vulnerable 
areas in university operations, in Maryland, where a recent reorgani- 
zation merged over 200 separate boards and commissions into 1 1 
departments with cabinet status, higher education was left untouched. 
The governor threatened to create a study commission to look at 
education governance and determine whether or not a single depart- 
ment should be established for all of education, as several states have 
recently done. In Michigan, the governor established a study commis- 
sion to examine higher education, particularly faculty workload, 
perquisites, and salaries: student-faculty ratios; and other operational 
items which the legislature had been attempting to get at through an 
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appropriations rider, A governor's sUidy, however, is less sLibjecl to 
constitutional challenge than legislative actions, as of this writing, the 
study is still in progress. In Minnesota, the governor and legislature 
cooperated in establisliing a study commission to investigate gover- 
nance and other university matters. Two of the above studies involve 
CS universities, while the third carries import for the autonomy act 
that protects the University of Maryland, 

In addition to such commission studies, the governor may 
order analysts to the institutions to audit specific subjects. Studies by 
both auditors and commissions provide great leverage for the governor 
in focusing on problems of his concern. They aiso provide him a basis 
for action, ostensibly objective, although he appoints the commission 
or designates particular auditors and instructs them on their duties. 
Often the threat of a study provides sufficient leverage for the 
governor to achieve his objectives without actually conducting it. 



Allotment of Funds 

The governor's control of expenditures througli the allotment 
process has been discussed. The Michigan governor, for example, can 
reduce appropriations whenever revenue anticipations fail to meet 
appropriations levels. In the late 1960s, by withholding budgetal funds 
for buildings, the governor was able to persuade the universities to 
allow the state to select architects for construction of state-funded 
buildings, and in 1970-71 the governor recovered 2.8 million dollars 
from the institutions. In Wisconsin, the governor withheld several 
million dollars of university administrative funds until the legislature 
approved his merger bill. 



Veto Power 

One of the governor's strongest, most effective powers is the 
veto. It is widely known that the President of the United States must 
veto a complete bill even when he mav be disturbed by only one part 
of it. But it is less well known that thic practice is common too among 
the states, and that some governors have other extraordinary veto 
powers. The new Illinois constitution followed California, Minnesota, 
and several other states by authorizing the governor to veto single-line 
items in bills and also to red' oe the amount of any item in an appro- 
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(Miations bill. In strong governor stiiU'S, the item veto is common, the 
item reduction power much less so. Ohviously, the fewer the line- 
items in a imiversity appropriation bill, the less opportunity the 
governor has for eliminating or selectively reducing it. Hvidence has 
been reported that the number of items in appropriations bills are 
being iricreased. Ironically, legislatures favor separate line-items to 
insure that institutions respond to legislative intent; but the practice 
also augments the governor's power to use his discretional^ veto. 

Legislatures encounter difficulty in overriding a veto because it 
takes an extraordinary vote to do so. No override has occiu'red in 
California on any bill in the past 20 years (although the colleges and 
imiversities have tried on several occasions), and in Illinois, unless the 
single individual who was the principal sponsor of the original bill also 
sponsors the override action, the legislature is without power. Thus 
tlie Illinois governor needs only to stop a single individual to prevent 
an attempt at an override. In Maryland, the governor has little need 
for his veto, of course, since the legislature may not increase the 
amount for any item in the executive budget bill without increasing 
taxes. 



Negotiated Agreements 

When a governor is faced with a problem in a CS imiversity, or 
a delicate political issue in one with SS, he may make public criticisms 
to focus attention on the matter, or he may try to negotiate a settle- 
ment of the issue without taking fomial legal action. The University of 
Maryland appeared to negotiate with the governor to maintain its 
autonomy. One university office stated that, "We sometimes infor- 
mally agree on certain things . . . minimum control really." The 
governor in Californij^ uses the negotiating device extensively. The 
university concurs in thii., thereby maintaining its constitutional 
autonomy by avoiding possible legislative restrictions which, for 
diplomatic reasons, it may not wish to challenge in the courts. Utah 
lost its autonomy by acquiescing to legislative restrictions, while Cali- 
fornia acquiesces, but does so through an informal agreement with the 
governor. University officers assert that these self-enforcing agree- 
ments provide protection against potentially more destructive legis- 
lative impositions. Apparently in Michigan, the CS universities do not 
engage in extensive bargaining with the governor or even with the 
legislature. This may account for the numerous court challenges 
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iniliatcci by Ihc university iiUiiinsl the stutc. muny of which iirc won by 
Ihc nnivcrsily rcgonls. Despite (his. MiehiLiiin's goveminii boiird wus 
one of the lowest ranked in inHuence among all eight states. This 
raises the c|ncstion of which alternative may be belter: Can the uni- 
versity governing boards save more influence by negotiating than by 
court challenges? 



THE LHGISLATURE AND ITS STAFFS 

''People arc no more discontented with the universities, than 
they are with the legislature," stated a state budget director. The 
ascribed di.^content with the legislative arm can partly be explained by 
the diffusion of leadership and the diverse philosophies that charac- 
terize most state lawmaking branches. Whereas the executive can 
pursue a single course of action aggressively, the legislators are not 
only divided into two parties, two houses, and numerous standing 
committees and special study groups, but they must accommodate to 
a substantial contingent of new members after each election. Notwith- 
standing divisions by party affiliation, however, each committee and 
each of the two houses exercises considerable power. Universities 
would have a formidable task indeed in meeting the demands of an 
appropriations committee and an education committee in each house 
and then a majority of members of each house if it were not so hard 
for legislators to agree among themselves. Even so, university officers 
spend many more hours testifying before legislative bodies than they 
do before state budget officials. (One CS university spent 68 days in 
testimony in a single legislative session.) Moreover, this dialogue held 
in open hearing establishes a different tone than the more informal 
intimate explorations made in the governor's office, and puts those 
who testify on the defensive," often over rather trivial matters of 
concern to a single legislator. The onus is on the university to satisfy 
the whims of every legislator, however parochial his interests. 



Advantage' Over Govenior 

The advantage the legislature has over the governor is the 
continuity of policy resulting from the seniority system, which allows 
committee members to become experts in their own right. Thus, two 
legislators in Michigan dominate most educational decisions and 
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through the ritlcr niiikc their concerns about imivcrsity management 
definitive. While a governor can locus his effort during his tenure in 
office, that period is short compared to the tenure of some legishitive 
leaders. On tlie other liand, few powcri'ul legislative leaders have made 
or maintained their reputations by championing higher education. 
Historically, this area has had little political salience (Hulaii and 
Quinlcy, 1970). 



Staffing 

While executive offices are usually (not always) staffed with 
professionals, many legislatures even today provide no stai'l' Ibr even 
the most important standing committees. Often, the nui:iber of staff 
dealing with higher education in legislatiires seldom exceeds one or 
two persons, includijit those in the office of the legislative analyst. 
Moreover, these staff members usually have loss training and experi- 
ence than those in the governor's offices. 



Diversity of Issues 

The diffusion in philosophy and power relating to education 
leads to legislative concern about a great variety of issues. On most, 
the university can create countervailing opinion through its alumni or 
home district legislators. But because the tJirusts are so varied, and the 
information and definitional base required to combat them almost 
infinite, the university has difficulty in maintaining its credibility. As 
one administrator puts it, "Every time they asked a question, we gave 
them an answer, but they thought we kept changing our minds,'' 



Legal Attitudes 

However legislatures may operate, they perform an important 
constitutional function, 'The power lies with the legislature" primar- 
ily because it alone may tax and appropriate. Collectively, legislators 
are responsible for promoting and protecting the public interest. 
Consequently, they make little differentiation between the CS univer- 
sity and any other state agency when asking justification for use of 
state funds and for evidence that such funds are being spent wisely. By 
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requiring iissuruiu'cs that rimds will be cxpciKlcd for liiyli legislative 
priorities, leiiishjlors sometimes overstep the eonstitiUionu! rights of 
the CS university. :is they did in Mieiiigan, and appear to iuive done in 
Minnesota and Colorado. But while the university in Miehigan legally 
ehallenged legislative and executive actions, the universities in the 
other two states chose to look upon appropriations riders not as rigid 
demands, but as declarations of intent to be broadly interpreted and 
responded to with discretion and perhaps circumvention. Riders were 
considered ''methods for telling us something''; *'niore like a reso- 
lution'': and ''not to be interpreted literally." 



Controls Over the University 

When university officers voice such phrases, however, they ring 
only partially true. Each of the CS universities expects more riders and 
';"nore attempts to circumscribe freedom to spend appropriated funds. 
Even before the favorable court decision in Michigan, university offi- 
cials there felt that even victory would be a Pyrrhic one. Legislative 
intent is very clear. Lawmakers will take several types of action to 
assert greater control, or as one university administrator stated. ''We 
have 42 institutions into which the legislature pours a lot of money so 
that controls over it will be exercised by your friends as well as 
critics." These controls take several forms. 



Standing Committees 

First, the legislature may set up a special standing committee 
for higher education, as it did in Hawaii and Illinois, divorcing it from 
the traditional comniittee that encompasses all education. These 
committees meet regularly to discuss and receive testimony on current 
issues. Their staffs organize the agendas, obtain witnesses and docu- 
ments, and pursue the elusive details. Some of these committees and 
those on appropriations determinedly assess the degree to which the 
universities complied to previous riders or declarations of intent. 
Committees may eliminate or approve any item or reduce amounts in 
bills. To repeat; As one university administrator put it, "Whatever we 
fail to get this time is directly related to some failure to respond in the 
past." 
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SLX'OJuily. as discussed earlier. Ilie Imn olTiee of nniversi(y 
regents was reduced in some stales, and sueh action is being consid- 
ered in others. Legislators do not look upon elected regents as their 
peers, nor do Ihey feel comlbrlable with (he added independence 
which eleclions gives trustees. Hence the threat of shortened terms, 
and thus more political control may bring about short-term compli- 
ance on some currently pressing issues. Nevertheless. i( is the 
governor's power which increases when terms are reduced or trustees 
appointed instead ol' elected. 

Tlweateii'ni^ Bills 

Thirdly, a not so subtle threat arises from introducing bills 
which would circumscribe the university. Often it is only a threat, or 
at most a declaration of discontent about some aspect of university 
practice. But universities are never sure of who is merely threatening 
and who is serious. If a bill appears to be inimical to its interests, 
administrators of both CS and SS universities make it a point to 
inform appropriate legislators, inckiding the sponsor, that they oppose 
it. To do so appears to them to be a matter of courtesy, a way of not 
surprising a legislator or a committee. In the long run, such practice 
evidently also protects the integrity of the university. In Michigan, 
threats have been made to introduce bills to eliminate the CS of ihe 
universities. In California, some study commission is ahnost always 
looking into the matter of governance and CS. In Minnesota, the 
legislature took the initiative in establishing a study commission to 
look at the university and its control. 



Pcrfon}}a}}cc Auditin^i 

Fourthly, legislators now authorize the use of performance 
auditors. In some states this is merely an expansion of function of 
existing offices, but in others entirely new offices are established. 
Whatever the organization of the office, the legislature intends to use 
professional staffs to determine whether or not universities comply 
with line-items in the appropriations bills, with riders, and with the 
intent of legislative committees. Both auditors and analysts seek to 
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establish iin infornuition base to coiuluct sludics vlm-.v much us budget 
people do in the governors olTiee. In Hawaii, the auditor has been 
given broad powers to assess perforirianee. In Maryland, the new 
legislative analyst is in his third ye:ir: in Miehigan. both houses have 
their own fiseal analysis: and in Illinois, a new legislative fiscal office 
has been estahlislicd. The autlit offices are being stafled with profes- 
sionally trainetl people, as are the expansions of the analysts' offices. 
Thus, this new condition was developing in each of llie eiglit states 
studied, no! in response to higher etiucation problems only, but 
certainly expeditecl by the I'inancial and other problems caused by the 
colleges and universities. 

Legislative response in creating professionally staffed agencies 
under its direct control is as much a reaction to the growing power ol' 
the governor as to other causes. Several instances have been cited of 
tile competition between the two political arms in the weak governor 
states (especially Colorado) and ol' how the higher institutions are 
caught between them. Whether the legislatures in the strong governor 
states can succeed in recapturing lost power and inlluence remains an 
open cpiestion, but there is no doubt that legislatures are making the 
attempt. 



Frograni Budgeting 

Program budgeting may be seen by legislate rs as another 
means by which their legislative auditors and analysts can evaluate 
performance at least as well as the governor's staff. However, when 
Wisconsin tried a form of program budgeting, it was reported that the 
legislature lost power to the governor. Generally, both governors and 
legislators get into the details of university operations through the 
budget. The difference between a knowing and sophisticated inter- 
vention and an amateurish one probably derives iYom the relative 
comprehensiveness and definitivLness of the information buse avail- 
able. With respect to information, the governor has the advantage over 
the legislature and perhaps over the universities as well, since he 
decides on the objectives, issues and guidelines, sets up the system and 
the program structure to be used, provides the forms for reporting, 
and indicates what analyses are to be performed. Moreover, his office 
has many agencies which can supervise and apply management control 
on a day-by-day basis. As a rule, legislatures neither have the time nor 
inclination to be that thorough about any matter, although certain 
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iiiLMnhLM's wish they could be. As a body, many legislators arc now 
SLMioLisly atlcmptinu to understand the university better, yel some 
members still seem resigned to a much ditTerent role. As one legislator 
said. "There's not a damn thing we can do about the university |CS| 
after we give it the money," 

In reacting to the new legislative control etTorts. a greater 
dilemma confronts the CS university than the SS university. The latter 
may need to play cat-and-mouse during the legislative sessions, but 
once they are tMuled the law applying to the university is fairly clear. 
In CS statiJS, however, through the use of riders, resolutions, bills of 
particulars, and worksheets in lieu of legal mandates, the university 
can be caught up in disagreements between the governor and the 
legislature and among legislators, with no clear eoiu'se of action open. 
Most CS university otTieials reported greater responsiveness to legis- 
lative desires ^han to those of the governors, CThey [governors] are 
only there a short time."") However, the growing number ofline-items 
in university budgets and the governors' veto power may result in a 
reassessment of this stance. In conflicts among politicians, ft is best 
not to be in the middle, for neither side can be entirely pleased and 
one side may be entirely alienated. Perhaps California's informal agree- 
ments with the governor will turn out to be the least detrimental to 
the university in the long run. 



Legislators More Tiireatcning than the Governor 

Except in California, the CS universities were more threatened 
by the legislature than by the governor. Perhaps this is because 
governors cannot attach riders to appropriations, or because legislators 
feel more frustrated than governors for lack of general power, or are 
more sensitive to small or parochial voter constituencies than 
governors. While committee hearings offer every legislator a chance to 
question the university, substantive interventions derive from riders, 
bills of particulars, and worksheets of committees. Legislative intlu- 
ence largely derives from the imiversity having to return at the end of 
each budget cycle to face the same committee chairmen and staff 
members who established the legislative intents the university was 
nieant to interpret and tulfill. Repeatedly during the interviews, legis- 
lators and their staffs said that they would have to come back again 
next year. 
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That C'oloaulo liikI Minnesota have weak governor systems and 
that in Miehigan two legishitors are very strong in edueation says a 
gooLl deal about why the universities deal with the legishitors in those 
states, (\ditbrnia, the only really strong governor staie with a CS 
university, provides the opposite examjile; The university bargains 
with the governor, not the legislature. 



THK COORDINATING BOARD AND ITS STAFF 

What is the role of the eoordinating ageney in the eight states 
under study? As one lieutenant governor said, only half faeetiously, 
'Mf I ever find out, I'll tell you.'' The exact role of the coordinating 
board seemed ambiguous to those interviewed in every state, but when 
the same j^eople responded to the questionnaire on inllucnce in 
decisionmaking, the eoordinating boards were reported to have more 
influence than legislative staffs, but less than the state budget staff. 
Indeed, lis previously reported, two of the agencies were identified as 
having more intluenee than either the budget or legislative staffs, and a 
third was about equal. Hence, in some states the coordinating board or 
council now is a power, and its practical effects on the autonomy of 
institutional decisionmaking may be substantial. 



Legal Authority 

The coordinating agencies in the eight states vary greatly in 
their legal authority to control aspects of university operations. 
Michigan has the only coordinating board with constitutional status, 
but its legal power to coordinate has little meaning since each of the 
institutions has CS of its own. The Michigan board is also the board of 
education for the elementary and secondary schools, which limits the 
amount of attention it can pay to higlier education. At the time of 
this study (summer 1971 to spring 1972), California, Maryland, and 
Minnesota's coordinating agencies had data gathering and advisory 
powers only. Wisconsin's council had control over programs and 
moderate powers over other matters, but its power was limited by the 
existence of separate commissions for scholarships and buildings, and 
the university's strong opposition to coordinating activities before 
1971 . The Colorado and Illinois agencies were most vested with legal 
authority, and both ranked high in judged influence. 
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The IcLTiil role ol' n coorLliiKitiiiLi board is important, hut ulti- 
mately it i;ains its position by beinii userul to the anns ol' izovernmoiU 
and to the institutions.'-^ Ageneies without stronii le,^al powers gain 
inlluence by serviee. What the exeeutive ami legislative hranehes want 
are ways to foster (he optimal development ofeaeh institution and the 
state system at minimal eost. They see the planning studies and inlbr- 
mation bases oi* tlie eoordinating ageneies as most useful in reviewing 
budgets and new programs. The principal probleni of eoorLlhiating 
agencies is that ol" reconciling tlieir coordinative function with the 
autonomy of tlie institutions, especially tliose with CS. 



Ififlucncc Roles 

In the states with CS universities, the coordinating agencies 
showed much less influence, except in Colorado, than in SS states. 
This might I^e expected, considering that three of the lour coordi- 
nating boards were statutory, j^vhile the institutions had CS. Thus, 
coordinating agencies in these states have more difficult obstacles to 
overcome tlian tlie legislature and executive, who have constituti^^llal 
l^owers a.s well as a political base. 

According to the opinion survey, Minnesota's board of 'cgents 
was adjudged to have the highest amount of influence, but the advi- 
sory board was thouglit to have more innuence tlian either the legis- 
lature or executive staffs. This large degree of inlluence was gained, in 
large part, because the university began cooperating with the coordi- 
nating staff on matters from which the university might benefit. It 
voluntarily began submitting its new ])rograms for review and approval 
by the agency, mo.stly, perhaps, so that the agency would exercise 
negative control over new graduate programs developed by the statu- 
tory state college system. But the university also began to see the 
necessity for furnishing information to the state, using common defi- 
nitions and reporting practices along with the other institutions. The 
logical and practical medium to do this was through the coordinating 
board. While the constitutional university had entered into the.se 
activities voluntarily, the legislature in 1971 empowered the coordi- 



A separately elected hoard, such us the one in Michigan, is iinHkely to gain great 
inlluence hecausc its own constitutional status puts it in a competitive position with tlio 
executive and legislative hranclies, as well as witli theC'S institutions themselves. 
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natinii agciK-y to ask lor the inrormulioji and cooporalion thai liacl 
ronncrly tuvn rciulctvd to it on a voluntary basis. Will ilic universily 
by complyinii iiiulcr this new legal authority be vulnerable lo the same 
kind of eourt deeision whieh ended effeelive CS status in Utah? 

In Miehigan. despite tlie eoordinating board's laek of speeifie 
legal power to implement or foree eooidinatinn, the big universities 
began to submit programs for review for nuieli the same reasons as in 
Minnesota, and tliis appeared to lie elTeetive. The developing Michigan 
state eollege-universitics were running into obstacles in getting board 
approval of their new programs, wliieh the budget agency would not 
fund until a}")proval had been obtained from the coordinating agency. 
In Cahfornia and Colorado the university also submits its new pro- 
grams (cvirrently primarily in graduate and professional areas) with the 
same goal in mind. Thus the coordinating boards serve the CS universi- 
ties in preserving their program integrity. 

The coordinating agency in Colorado has gainecbthe influence 
it has (second only to Illinois, vvliich lias no CS university) by an 
aggressive program of data collection, studies and analyses based upon 
such data, and long-range planning. And the University of Colorado, 
despite its constitutional privilege to respond to coordinating board 
requests for information only to the extent that it wishes to. neverthe- 
less finds it politically inexpedient to withhold data. The other state 
mstitutions comply with coordinators' requests, since they must by 
statute, and for the univoi*sity alone to attempt to remain aloof frojn 
participating in coordiJiating activities would test the credibility of the 
executive and legislative arms. The coordinating cou]'i:i]'s aggressive 
style of operation in Colorado has made it more intluential in state 
policymaking for higher education than the staffs of the political 
arms. The council fills a vacuum created by the mutual lack of confi- 
dence of the political arms in that state: neither trusts the other to 
furnish eitlier information or policy aIternati^'CS. 

The establishment of higher education information systems 
may be the means by which the eoordinating agencies in the other 
three CS states could achieve intluence independent of the wishes of 
the CS university. CS does not exempt the university tVom having to 
furnish sufficient information to the state so that the political arms 
may determine the appropriate level of state funding. Moreover, the 
institutions may be much more amenable to furnisliing information to 
a coordinating agency which can analyze it objectively without strong 
political commitments. Usually a coordijuiting board uses information 
more for long-range planning than for immediate decisionmaking 
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(with the possible exeeplion of new proizmni approviil). Although the 
Miehig..p court cnse of 1972 went against the political arms of the 
state, ine court held that the universities must furnish whatever infor- 
mation the state desired.^'' With information carefully and fully ana- 
lyzed, it seems quite probable that the agency which designs the 
system, gathers the data, and provides the analyses for the state as a 
whole will have considerable inHuenee on decisionmaking. (11' two or 
more agencies begin to compete ibr this function, the total effective- 
ness for the state is likely to be diminished and institutions over- 
worked to furnish two or more data bases.) 

The CS universities have been far more wary about coop- 
erating witli coordinating boards on budget and fmanee matters than 
on new programs or basic information systems. In Caliibrnia, the 
coordinating council is legally to ''comment on [he general level of 
support sought," but the university has insisted that the phra',>e be 
very strictly interpreted (both the executive budget agency arid legis- 
lative analyst provide thorough reviews). In Michigan and Minnesota 
the agencies stay out of budget matters almost entirely. 

The coordinating agencies in states whose universities have 
only SS have equal legal status with the univei^ities. If a new law 
authorizes new power, the institutions have no alternative but to 
comply. Nevertheless, the characteristics that distinguish the Colorado 
agency are the same ones that make a coordinating board a powerful 
influence in other states. The agencies with aggressive styles in setting 
up information systeius, doing significant studies for policy considera- 
tion, and engaging in long-range planning accrue the most influence. 
The Illinois board for coordination typifies this mode of operation 
even more than Colorado's board. On the opposite extreme, Mary- 
land's council, with only advisory powers, has played a very cautious 
and slowly evolving role. It has done several special studies which have 
influenced decisions of the legislature and governor, and it began a . 



" As quoted in Glenny & Dalglish ( 1973); ''In order for the legislature to properly 
exercise its power to appropriate state funds, it must necessarily possess some authority 
relating to the flow of pertinent information from the plaintiffs |The Regents of the Univer- 
sity of Michigan! concerning their needs and finances. It is the opinion of the court that the 
determination of how certain items shall be reported by the plaintiffs in making their budget 
requests, and the determination of which sums sliall be considered as deductions in computing 
the amount to be appropriated to the plaintiffs' institutions are matters well within the 
legislature's authority to appropriate state funds.'' (The Regents of the University of Michigan 
vs. The State of Michigan, State of Michigan. Circuit Court for the County of Ingham, 1 971, 
p. 14.1 
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review of programs to which the university vohinturily eomplietl. 
iilthoiigh under its autonomy act it might not have been legally 
required to do so. Even with this nonuggrcssive stance, however, the 
council is slowly gaining inlluence. according 'o the majority of those 
interviewed. Its studies are used, and its professional opinion is sought 
by the governor and the legislature before political action is taken on 
new programs, tuitions, enrollment ceilings, and other matters. 



Staffing 

Not unlike the state budget agencies and offices of the legis- 
lature, the coordinating boards have difficulty in obtaining the services 
of well-trained professionals. Insofar as a board lacks a staff with 
experience, training, and sophistication, it will be looked upon by the 
universities, with their higlily protcssionalized support personnel, as 
unfit to perform all but the most elementary tasks. Mention of their 
lack of high quality was the most often heard criticism of coordinating 
agency and of legislative statTs. Despite the fact that better staff means 
more effective operations in relation to the universities (both CS and 
SS). the administrators seemed more willing to cooperate in coordina- 
tion only if assured of staff that would be less capricious, more 
capable of attacking fundamental problems, and less given to gener- 
ating great effort on trivial or isolated activities. 



Relationship to tlie Political Anns 

There is also considerable ambiguity in the relationship of the 
coordinating agency to the two political arms of government. Legally 
speaking, the agencies are part of the executive branch of government, 
yet they have a special status, just as higher education generally has 
had, and the agencies stand between the government and the institu- 
tions. They are much like regulatory commissions; their specialty is 
higher education. In consequence, the state budget staff has misgivings 
about the coordinating agency's encroachment on the budgetary role. 
LegLslaitive staffs find it more difficult to focus on assessing individual 
programs and budget items when what the institution proposes is part 
of a long-range master plan and/or is supported by a considerable 
amount of data and study from the coordinating board. Several CS 
university officers indicated that they sought approval of the new 



programs by the coordinaliiiiz council sn that Ihcy wouki have "an 
objective voice'' siipportini: them in the political approval process. 

Regardless of how state staffs regard them, the legislators as 
individuals and the governor in his political capacity seem wett 
disposed toward coordinating agencies. It is an information source for 
them that tlicy would not otJierwise have, and information in this case 
is influence. Even though both the legislature and governor have coop- 
erated in authori/j'ng the agency, once in operation the legislature 
reali/,es that it has given away some of its decisionmaking capability, 
while the governor .sees it as an ally in budgetmaking and budget 
control. Tlie tendency is for the coordinating boards to affiliate most 
clo.sely will] the governor and his offices,^ ^ The agencies may develop, 
in coiijunctjon with the governor's budget staff, the complex formiihjs 
and program review processes that ultimately can frustrate the individ- 
ual legislator who lias an axe to grind or a parochial objective to 
exploit. The program review and planning processes of the coordi- 
nating board, along with the budget formulation of the executive 
•budget staff, often leave the legislature with no option but to review 
for final approval. The criticism of legislators have often been antici- 
pated and overcome with argimientation based on the coordinating 
board's plans and hard data. 



Added Power 

Coordinating boards across the nation arc being authorized 
new or extended powers by almost every session of the legislature.^^ 
In 1972 both Maryland and Minnesota removed their boards' purely 
advisory status by passing new statiUoiy requirements that all 
proposed programs be approved by them. The Colorado board was 
also strengthened. 



licrduh] 1)971), (;)cnny 09.^9). ;jmJ MilkMI 1 1970). liuveall rcporlcd tJiis. 

iMliication Coiniiiission i)f the States. I/if^hcr education in the state. Jiil\ 1972. 
I'!ach year in the July issue the Coiniuission suniniari/.es iIk* reports of* the inenihcrs of the 
State Higher l-.dueation l-\ecutive OtTieers Assoeiation (SMI-I-.O) on major legislative action 
alYeeting postseeomlary education in their states. In 1972, twenty-three states revised the 
powers of their control ol* state hoards for higlier education. 



Study commissions in three stutes with CS universities 
(Michiiiiin, Culirornia. Minne'votu), u\u\ one with un SS university 
(Maryland) have been charged to give particular attention to uovern- 
ance and coordinating structures. Significantly, all of these special 
studies by ad hoc gubernatorial and legislative commissions are in the 
states which the opinion survey showed have the most autonomous 
universities. Coordinating boards, if Ihey engage in substantive long- 
range planning, appear to ward off these special commissions.'"^ On 
the other hand, if the coordinating agencies have a great deal of 
power, the governing boards of the institutions are viewed as having 
less. 

Comments from stale officials tiiemseives serve to pinpoint the 
central issue. The remarks quoted below came from different states: 

''Coordinating agencies are saving the necks of higher institu- 
tions—most presidents don't reali/,e this." 

'The legislature has an appetite, but can't get to the food 
because of the coordinating board." 

''Institutions resist expansion of powers of the coordinating 
board, but they could gel in worse trouble with the budget office." 

Thus, both CS and SS universities have to assess who is to 
exercise the most influence over them; in part at least, it is their 
choice. 



THE UNIVERSITY ROLE 

The university, whetlier ol* constitutional or statutory status, 
engages in a variety of ploys, tactics, stratagems, and power plays to 
gain its objectives with the state government. Often it aggressively 
asserts its legal status, displays its national prestige, rallies the alumni 
in and out of the legislature, cries havoc about state interference, and 
otherwise deports itself with sheer power tactics. On the other hand, 
the university may compromise, cooperate, discuss, bargain, cajole, 
and even supplicate in order to protect or gain an interest. At one time 
or anotlier, most universities employ all these means, depending iipon 
tlie circumstances and objectives. But they do differ, 

27 . . 

An in-Iunisc task foixv at tlic I'nivcisity ot' Mi'ssonri recently i cached a similar 

conclusion and rcconi mended to the president that the university support strengthened state 

coordination. 'Hie report also makes an assessment of the elTectiveness of various eoordinative 

structures and function in several t)Uier stJites. See The report to the President of the 

University of Missouri, July 1972. 



InstitiitioiKil behavior i-iiii be chissificd iilong ii spectrum from 
asserting aiitonoiny in open, direct, and often challenging ways at one 
end to playing down real independev.ce in order to appear obeisant to 
state interests on the other. Where in t':.' spectrum the university falls 
may be less related to the degree of Vjgi.l uutonomy it enjoys tlian to 
the trust and confidence the public has 'n ilie university as an institu- 
tion. Real autonomy may be far less a legal proposition than a social 
one. The university, in responding to its environment, reveals through 
particular types of actions the assessment of its social position. If 
public trust is high, the university reacts with confident aggressiveness 
to impositions of the political bodies. Insofar as that trust becomes 
impaired, the university moves toward more cooperativeness with 
politicians. 

Beyond its own social status and direct relationship with state 
government, the university may be positively or negatively affected by 
what other state colleges and universities do. Institutions may protect 
each other's interests, give institutional administration a bad name, or 
otherwise so affect one another's relationships with state government 
that the legal status and reputation of one becomes significant in 
defining the response of government toward the others. 

The following sections elaborate on some of the principal 
elem'ents in these relationships. 



Use of Autonomy in Responding to State Government 

Universities with CS utilize their special legal position in 
defense of institutional autonomy. Several persons interviewed 
observed that the university was more inclined to stand in defense of 
its academic prerogatives if possessed constitutional statuS: Yet, it 
was clear that large imiversicies without such status also were left 
pretty much alone in academic matters; independence under the 
constitution was more useful in freeing the university from certain 
management controls by the state than in academic areas, where they 
were likely to be free anyhow. l:ven the management controls seemed 
at times to be more of a nuisance to administrators than a sid^stantive 
interference in the central academic function of the university. There 
is some suggestion that in reality the only people who know or care 
about CS are state and imiversity olTicials, administrators, and legis- 
lators. Faculty and students seldom see themselves affected, and the 
general public by and large is unaware of the university's legal status. 



An important advantage in having CS is the leverage it gives 
the university. Lacking financial self-sufriciency, the university may 
need to exercise any accoutermenls of power it can bring to its 
support. Prestige and distinction are helpful, as are demonstrations of 
the extent to which the university meets the needs of the state, or of 
powerful interests in the state. 

As a bargaining tool or lever, CS appears to be most useful 
with the legislature. The deterrent effect of the legal status on 
proposed legislation was often commented upon; legislators may be 
uncertain whether or not a proposal that will affect the university can 
legally -be made. Such uncertainty, particularly if exploited by the 
institution, can lead to a withdrawal of the biil, and several university 
officials observed that as a consequence they spend little time in 
defeating undesired legislation. This does not mean, however, that the 
legislature cannot or will not attempt controls through the budget or 
through other means, such as expressions of "legislative intent,'' In 
one state with a CS university, a legislative committee set forth certain 
objectives it wanted the university to achieve. Similar letters to the 
state colleges resulted in promises to comply. The university officials, 
on the other hand, thanked the committee for its concerns and 
indicated consideration would be given to them as the university made 
its decisions. The university officials, by responding almost as if they 
would ignore the "bill of particulars," affirmed the legal status of the 
university, but intended in fact to comply closely with the legislative 
demands. 

The style of relationships between CS universities and state 
government often consists of a series of negotiations and bargains. 
Deals are struck, leverage is applied, diplomacy and tact are used, and 
so on. One CS university departed very slowly and cautiously from 
legislative "intent" expressed during hearings on appropriations and 
"proceeded by negotiation." SS in^^titutions in the same state had 
little or no ground for "negotiations," As previously noted, the CS 
universities i)i three states submitted proposals of new programs to 
their coordinating agencies to gain the agencies' support for their 
funding. 

Threatening legislative bills have sometimes been countered by 
a suggestion by university officers that if the legislature would pass a 
resolution (which does not have the force of law), the university 
would agree to abide by the legislative intent the resolution expresses. 
The basis of such a relationship is almost contractual, and the CS 
university preserves its legal status. 



Biiruaining, o\' course, is not liniiliHl to CS institutions. They 
arc, however, in a better legal position to neiiotiate than institutions 
with merely SS. The University ol* California utilizes the oral contrac- 
tual or treaty approach. For example, a university oiTjcial reported the 
institution to he negotiating an ''agreement'' about what information 
would be reportetl to state governmenl officials. The contractual 
approach gives the appearance of permitting the university to retain its 
autonv)my as a free aiul equal party to the contract. The fact is that 
tlie university has but little choice but to enter into an agreement of 
some sort or other. The University of Michigan, with a heavily liti- 
gated CS. appearetl reudy to test its position in the courl. rather than 
eiigagi in the ''contracting,'' Of course it takes two parties to contract. 
If the state government (governor or legislature) is unwilling to make 
accommodations with the university, as appeared to be the case in 
Michigan, little choice is left the imiversity: It can sue to assert its 
status or accept legislative requirements and run the risk of beginning 
a pattern of acquiescence. 

An alternative to the contract and the litigation approach is to 
imply ''yes" and tio "no,'' This response rests on the assumption tb \\ 
a large, distinguished CS university with an international reputation 
can seldom be made to do anything it doesn't want to do. The univer- 
sity, within obvious limits, may permit what appears to be an inter- 
ference with its CS to be inserted in its appropriations bill (e.g,, a 
requirement that all facidty teach a certain number of hours each 
week) and then do little to carry out the legislative ''mandate,'' Given 
the size and complexity of the university, the legislature then finds it 
almost impossible to police the situation satisfactorily. 

All institutions, not just those with CS, engage in the mixed 
strategies described, CS universities, however, have status as an 
important and valuable weapon in the university's arsenal. Indeed, one 
official spoke of it as a weapon which, if nv^t eviiployed frequently, 
may he most helpful to a university, but which, if resorted to 
frequently, loses its effectiveness. When and on what subjects to take a 
stand becomes a crucial question. 

The question is, which intrusions of state government can be 
"lived with"? The rhetoric used suggests that fundamentally the 
strategy the university is forced to take when it is not confident of 
general societal support is defensive. It is also an uncertain strategy; 
since outcomes are not predictable, the strategy is conservative as well 
as defensive. Because the involvements of the university and state 
government are many, it follows that a great many showdowns are 



avoided. C'onlrihuling lo llic culculalions arc llic possibility, for 
oxumpic, ihul whul ciin ho lived with lodiiy iiiuy bo ii I'unclion oi'tho 
pcrsonalilics involvod or of certain structures that may be gone 
V'iiiorrow. Loiially, u C'S university probably cannot comply (o letris- 
hitivo blandishments often antl still maintain its status. Having once 
'Mived with" sometliijig, it may jljul its CS a( least us previously 
defined, impaired or even destroyed rather than prcsei'ved. If the state 
cannot take away CS. why does the university decide to "live with*" 
(for example) conditions inserted in appropriations bills? Why doesn't 
it challenge the comiition? Many interviewees stated that litigation 
institutetl by the university' lo challenge a legislative directive would 
be tactically unwise, certain to offend legislative sentiments, and if 
won by t'le university would be a lioliow victory. There were others 
who believed litigation is just an extension oi' university lobbying 
tactics. The amount of inlluence attributed by respondents to the 
University of Michigan board of regents, which has most consistently 
resorted to court challenges of the state, was much less than the 
influence attributed to the universities in California and Minnesota, 
where such challenges are rare. 



The Source of Auionouiy 

Although the conferral of CS is generally considered the most 
effeclive single legal device by which to assure the university a 
measure of autonomy, it is not the only device and, in practice, may 
not be the most iniportajit one. The priority given higher education, 
for example, relative to that given other social needs, such as health or 
welfare, and the priority given to it when the nation is at war or peace 
conditions the effect of CS. The immediate milieu in which the univer- 
sity is situated, and the attitude of the people in a state toward its 
colleges and universities and higlier education in general can all be 
significant in gauging a particular institution's degree of autonomy. As 
one CS university president emphasized, the public confidence in the 
university, and the tradition of higher education in the state is almost 
^is important as CS in securing autonomy, A former president of the 
same university noted that the status of the university under the 
constitution had (lie eff<jct of creating a "public expectation" that the 
university would be autonomous. 

The genera) undercurrent of public support for t)ie university 
may be encouraged by CS, but also to be considered are such factors 
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as the prestige unci excellence of the university, itssi/e, its reputiition, 
and in some cases its trutiition ofsening the people in the state us, for 
instance, by providing agriciillural extension services in ii slate which 
is largely agricultural. These are matters over which the university has 
at least some minimal control. CS in itself may be unimportant. 

If the milieu and public attitudes change, the university may 
be seriously affected. One univenuty historically enjoyed a high degree 
of rapport with the maitily rural population in the state through iis 
agricultural extension programs and services, but was said to have 
fallen into disfavor when the population balance shifted to the urban 
areas. 

The university's autonomy, ihen, is dependent on a host of 
public attitudes and perceptions over which it may have only indirect 
control. Even then, there is some question as to cause and effect. Does 
the university, for example, have autonomy because of its excellence 
or prestige, or does it owe its academic reputation to its autonomous 
character? Only one person of the many we interviewed volunteered 
the opinion that the university improved in quality as a result of being 
accorded legal autonomy. Moreover, most university officials would 
agree with the one who declared tiiat ''the regenti^ can't run the 
university without observing custom, even though the board is consti- 
tutionally autonomous."* 

A major university may isolate itself from its community and 
its potential supporters. One state official reported advice he 
frequently gave university officials, ''When a university fences the 
world out," he advised, ''it also fences itself in," A large state univer- 
sity oriented towards a national or international community of 
scholars, with a reputation for conducting sophisticated research, may 
be out of touch with the people in the state who might prefer an 
institution they can understand, and whose research or services more 
directly serve their needs. This remoteness was often commented upon 
by non-university people, in direct contrast to comments about state 
colleges, which were considered to be closer to the people and in 
relative favor with the legislature. 

Nevertheless, a lundamental shift is taking place in public atti- 
tudes toward higher education which affects ail institutions alike, 
regardless of type and of whether or not they possess CS, The popular 
press has referred to the public frame of mind as the new populism. 
Whatever the label, a wliolesale re-evaluation is going on in people's 
opinions about the value of higher education. Distinctions between 
institutions fcoliege,s and universities, large and small, constitutionally 
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autonomous or merely statutory) arc hocominii blurred. This change 
carries with it an implicit criticism of higher education. Fund.s are 
scarce. Many see waste, duplication, and excess in higher education. 
Not only are (here higher priorities than postsecondary education, but 
even within that level the shift is in the direction of the "people's 
institutions." such as community colleges, vocational-technical 
training, arts and crafts, and the like. 

Collective bargaining and highly rationalized budgeting tech- 
niques are contributing toward engaging public input and the public's 
capacity to inlluence institutional decisions, largely by shifting the 
locus of decisionmaking from the institution to one or more agencies 
of state govemment, thereby involving L*rge numbers of individuals. 
Only part of the shift in public attitude can be attributed to a tax- 
payers' revolt, and only part to concern about faculty teaching. 
Perhaps more important are suspicions that not everyone benefits 
from college and that institutions engage in self-aggrandizement. There 
is more to one state official's question, "Why should Oshkosh have an 
Olympic swimming pool?" than a simple desire to save state money. 

Many institutional officials reflected that populist sentiment 
will damage the university through lack of understanding of its 
historic role and mission. Society's questioning and reexamination 
might result, they seem lo fear, in a reordering of priorities and status 
alignments. The impression is that the orientation of those outside 
higher education is basically anti-intellectual. 

Whether or not independence is enhanced by a shift of public 
attention away from the university, it remains the case, as one former 
governor reported, that ''the most threatening general thing affecting 
higher education is the state of mind of the voters, the people. They 
are dissatisfied. Politicians will prey on their dissatisfactions." One 
state budget analyst confirmed this when he said, "Higher education is 
a good place to cut the budget these days. You don't get all the 
negative feedback you might get elsewhere," 

Ironically, as attention of politicians and bureaucrats focuses 
on such matters as health or environmental protection, the shift of 
attention *Yom higher education towards other policy priorities may 
mean more rather than less autonomy for the university. If a bureau- 
cracy has been created, however -a coordinating hoard, budget 
bureau, planning and construction agency, or legislative analyst— and 
has staff assigned to deal with higher education, the autonomy a 
university gains from being out of the limeliglu is likely to be negated: 
bureaucracies tend to assert controls. 



The disaffection with higher ccUication noted by :i number of 
those intei*v'ievved eollides with :\ tendeiiey by some universities :uul/or 
their representatives to appear arrogant in their relations with the 
ptibhc and with state government and legislative officials. One univer- 
sity president commented that institutions with CS may be more arro- 
gant than those with merely SS. the latter more or less continuously 
required to attend to legislative sentiments and directives, the I'ormer 
deeming themselves possessed of a more lofty position. There washy 
no means universal agreement on this point, and the study findings 
only partially confirmed such a view, A CS official was reported to 
have alienated legislators at a budget hearing by straightaway 
reminding them of the institution's autonomous character and the 
inability of ordinary legislative mandates to reach it. Another officer 
said, ''We're very arrogant and that, in itself, has hurt us with people 
on the outside. The intellectual arrogance of the university has also 
caused us problem.s with the legislature," The president of this univer- 
sity was reported to have arrived at legislative hearijigs in a chauffer- 
driven automobile. Another CS university requested so much money 
in a year when the state economy was in serious trouble that a credi- 
bility gap resulted, "You expect us to believe that, was the reported 
legislative reaction. ''It's like waving a red Hag," 

A vice president of another CS university remarked oftliand- 
edly that "constitutional status is synonymous with constitutional 
arrogance. We've been paternalistic. We're the only PhD-granting insti- 
tution in the state, and we're the largest. Yet there are some things a 
college or community college can do a lot better than we." 

This remark suggests that the so-called arrogance of a univer- 
sity can derive as much from the relative status or prestige of the 
institution as from CS. "Most great universities tend to be arrogant 
anyway." remarked a vice president, "and constitutional status does 
not a/Tect the coefficient of arrogance." 

Other persons intei*viewed suggested that "arrogance" was not 
so much an institutional affliction as a matter of personal style on the 
part of the president and his chief administrators. The resentment of 
the mandarin style was often personal rather than institutional. As a 
style,^^ it may impress on occasions and it may obtain for the univer- 
sity a respect or a regard that is instrumental in obtaining more funds 



Both Machiavc-lli {The Prince) and Mosca {7'hc Ruling Class) recommend (his 
style as desirable for strong despotic leaders. 
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for the institution or in intimidating uninfornicc! opposition to univer- 
sity plans. Contrarily, it may also lead legislators and state officials, 
who often proceed out of a genuine high regard and concern for the 
welfare of the institution, to begin talking about cutting the university 
back to size. A number of state officials resented the univesity's stance 
of having a special status and referred to it as ''just another state 
agency" or designed simply *'to perform a staff function" for the 
state. It is not always easy to tell when the intent of state officials and 
legislators is benevolent or retributive when they talk this way. Frus- 
tration does clearly arise, however, when the university counters such 
expressions by standing on the principle of autonomy, *'How do you 
make those people listen?" asked one state official. One highly placed 
CS university official implied the answer by attributing the passage of 
a state collective bargaining law, held by the courts to be applicable to 
his univcisity, to the earlier refusal of the "snooty university, out of 
touch with reality, to negotiate with the employees who keep the 
place running." Thus, in the interests of a principle deemed higher 
than university autonomy, the state asserts controls. 

Legislative and executive controls or attempts to control 
spring from a variety of motivations and reflect diverse interests. The 
wish to control may stem from distrust of what the university does 
and how it does it, and from the institution's remoteness as a function 
of its size and reputation, because of constitutional uniqueness. 
Because controls, as a rule, are applied to management practices, and 
not often to programs within the institutions, the state may fail to 
deal with the root sources of its distrust. Controls, however ineffectual 
in the short run, may have long-run consequences. For example, 
information systems and budget and management techniques may be 
instituted and grow increasingly sophisticated. A CS university vice 
president declared, "I've given up. I don't think we'll be restored to 
our old autonomous capacity until we get direct federal supports." All 
universities feel to some extent the pressures of these new techniques 
and the subtle priorities they tend to assert. The previous internal 
autonomy enjoyed by the universities and exercised on behalf of insti- 
tutional priorities disappears as new state priorities surface. What is 
considered *'waste" often is money spent on a program or in behalf of 
a principle that no longer holds high priority for the larger society. 
The state, in its judgment, moves in with ''controls" to reorder prior- 
ities, to improve higher education, not to destroy it. In the name of 
democratic morality such as this, the issue of university autonomy 
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may seem a little hollow. The (|uestion becomes, ''Autonomy for whiit 
and for whom?"*^ 

Nevertheless, the tradition of autonomy is not Hkely to disap- 
pear. It is, after all. centuries old and has weathered many govern- 
mental storms. A lieul:c/]ant governor stated that, ''What's written in 
the law is important, but tradition is too, and here there is a deep- 
seated tradition to keep education on one side and civil authorities on 
the other." 

So, in speaking about the autonomy of the university, the 
governmental controls, the general milieu in the state, the attitudes of 
its people and elected and appointed officials, together with the style 
of the university and its officials, cannot be ignored, CS alone does 
not account for the relative autonomy any university enjoys. 



Autonomy and Control of Governing Boards 

The manner of selection and composition of the university's 
governing board may have important effects on the institution's 
autonomy and the extent to which its special legal status is defended. 
Election of regents, as is the practice in Colorado, Michigan, Minne- 
sota, and Illinois, for example, was often considered instrumental in 
achieving for those universities a special measure of freedom from 
political intervention. While it puts university policy on the firing line 
each time elections arc held, the process provides an outlet for the 
expression of public opinion towards the university which might 
otherwise be channeled through the legislature or governor, perhaps 
with more serious implications for the operations of the institution. 
One president spoke of elections as an opportunity to tell the univer- 
sity's story to the public, and commented that campaign funds from 
alumni are generally available to protect the university from the more 
"irresponsible" candidates and to support board candidates friendly to 
the institution. In Illinois, the alumni play an active role in selecting 
the nominees, and many persons inside and outside the state spoke 
favorably of +his manner of selecting nominees. 

A *'super status" appears to go with an elected board. A 
university with CS can be reconstituted only by the people through a 
change in the constitution. The election of regents evidently reinforces 

29 

Tor a number of dimensions of (lie problem not commonly considered by leaders 
of ))igher institutions, soc Glenny (1970). 
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the university's primary Liccounlubilily to the people, not to cither the 
Icgiskiturc or the governor. Thut at least is the theory which was given 
some weight in the course of this investigation. 

A counter-argument stresses the importance of a board 
composed ol' people with ''real intluencc" in the state, lacking which 
the board would be inefTectual. The electoral process yields no 
guaranfec that persons of ''real intluence" (e.g., bank presidents, 
corporate leaders, men of wealth, standing, culture, etc.) will be 
elected, or even will run. This side favors gubernatorial appointments, 
with state senate confirmation. One state senator favored guberna- 
torial appointments for a different reason. By giving the governor 
regental appointments, he reasoned, you give the governor a sandbox 
to play in and prevent him from making a direct assault on the univer- 
sity. 

Whatever the manner of selection, by election or appointment, 
just how effective the regents are in dei'ending constitutional status 
and the university's autonomy is problematic. Much depends on how 
they are regarded by the legislature and the governor. Elected regents, 
we were told on several occasions, are not perceived by legislators as 
equals, despite the fact that they are elected statewide and have a 
statewide constituency, and customarily receive many more votes than 
individual legislators. On the other hand, eleete..! regents tend to think 
of themselves as more powerful than legislators. 

In terms of establishing state controls over policy at a univer- 
sity with constitutional status, there is no way to caiculaU" which is 
more effective- conditioned appropriations by the legislature or 
appointments of regents by a governor. The power of the regents 
alone is contingent to some extent on legislative and executive 
largesse. A former president of a university whose governing body 
(except for ex officio members) was appointed by the governor, tried 
to describe the alternatives: "If you have the right kind of governor, 
it's great. If you liave tiie right kind of board and the wrong governor, 
it's still okay. But if you have a bad governor and a bad board, there's 
trouble.'' 

Clearly, a board can act as an agent for governmental interests, 
impair the autonomy of the institution, .fail to defend or utilize its 
constitutional status, and in substantive terms act antithetically to 
academic values. On the other hand, a strong board can neutralize 
legislative interference and help persuade the public that the university 
is in good hands, thus undercutting the tendency of the public to press 
the legislature into asserting controls over the university. In Wisconsin 
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(SS). one observer stuletl tlutt a eonsoquenee of regents' study 
committees dealing with such jiroblems as student unrest and funding, 
testifying before the legishiture, and generally creating the impression 
of regental responsibility, there was some feeling that legislators had 
lost interest in running the institution. However, within weeks after 
this statement was made, the legislature adopted the governor's 
proposal to merge the university with the state university systems, 
although the university regents opposed the action. That merger places 
in perspective any judgment that exclusive or final powers are 
possessed by a board of regents of a SS institution. 

An official of tlie CS University of California reported that 
the tradition of control by the , regents was so strong that the public 
docs not routinely go to the legislature with problems about the 
university (as is the custom with jnatters related to the state colh:ges, 
with which the legislature has traditionally involved itselO- He did not 
say, but could have, that notwithstanding the ''strong tradition'' of 
regental control, complaints about the university were taken to the 
governor. Indeed, it may have been the ''strong trad^tion'* which 
caused the people to elect a governor who promised to do something 
about the university. In California, the university negotiates with the 
governor rather than the legislature, and the regents continue to 
assume that their traditional powers are protected. 



Effects of the Constitutional University on Other State Institutions 

CS is normally thought to be limited in its effects and value to 
the institution possessed of it. It has impact on other institutions in 
the same state not so endowed, however, and indeed on all of higher 
education. Whether the effects are wholly a function of legal status or 
of size and prestige is not always clear. In any case, the perceptions of 
state government officials arc largely instrumental in operationalizing 
the carryover effects. 



The Model 

Universities with CS are often seen as models or ideals for 
other institutions to emulate. Even if the other institutions are unsuc- 
cessful in achieving the same legal status, the autonomy enjoyed by 
the select few is frequently pointed to as the desired norm. Compari- 



134 



sons arc not always rational or empirical; there is a considerable 
mytholojiy attached to C'S which is negotiable. So when opportunities 
arise, inslitutions without such status often seek it. or refer to it and 
its advanUiges in attemptini: to secure for themselves a greater measure 
of autonomy. 

Private institutions, with their own tradition of autonomy, 
also serve as nmdels for public institutions. For example, the auto- 
nomy of Johns Hopkins University appears to have influenced how 
the state government treats the University of Maryland. The constitu- 
tional status of the University of Michigan obtained in 1850 was based 
on an earlier legislative report (1840) commenting on the autonomy 
of private eastern schools and tlie improvement in quality that 
attended autonomy. In turn, the Michigan provision became the 
model not only for its own state institutions, but for those as faraway 
as California and U*ah. 



Tlw Umbrella Effect 

The umbrella effect of CS universities often creates an ambigu- 
ity for state legislators and executives about whether a contemplated 
state controf can really reach a university with sucl: status. Because as 
a practical matter it is useful for state government to treat institutions 
of higher education as equally as possible (e.g., in the development of 
forms, practices and procedures, decisionmaking criteria), the 
tendency, remarked on by several officials, is for the contemplated 
control not to be asserted at all when there is doubt. If the control 
cannot be made to apply to all institutions, it is applied to none. 

The umbrella effect may partly derive from the tendency of 
institutions to imitate each other or to use institutions with more 
prestige and power as models. Parity is a compelling principle. State 
colleges point to the larger universities in the state (whether or not 
they have CS) and demand equal faculty salaries and workloads, 
comparable buildings, comparable budgets. With respect to controls, 
one attorney for a CS university observed, "The other institutions 
tend to run around and hide behind us." In one state, a university 
official remarked that the academic freedom enjoyed by faculty at his 
CS university had definitely served as a model for trustees at the state 
colleges eager to equate their faculty with university faculty. 
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Tlic Lii^h filing Rod Effect 



Not all comparisions briny favorable results. The isolation that 
sometimes aeeompanies the possession of (\S and/or the position of 
being the only larjie university in the slate ean be disadvantageous 
either to the instiUition alone or to all institutions in the state. A 
university may act as a lightning rod lor the other institutions by 
drawing the fire and receiving the major attention of the press, the 
public, and politicians. It thus shields the other institutions from lime- 
light and fame, and also from criticism, tluis enhancing their freedom 
to act. Legislative distrust of the large state university, as a result of 
campus disorders in one state, led to a singling out of that institution 
for special legislative attention. Despite regental efforts to demon- 
strate their control of the institution, state government perceived 
management as incompetent. The relative quiet on other campuses in 
the same state was perceived as evidence of good management. 

Regents' claims of omnipotence may lead to their receiving 
exclusive blame for disorders or mismanagement, and elicit particu- 
larly strong corrective measures from state government. The problems 
at a large university may be so inllammatory or controversial that all 
the institutions in that state are similarly treated with respect to 
personnel procedures and post appropriation controls. Some states 
impose statutes to deal with student disorders which apply uniformly 
to all institutions. Even if a CS university should not be embraced 
within the terms of such statutes, as a matter of practice it sees advan- 
tages in not deviating too much from the standard. There is, after alL 
political safety in numbers. 



The Leveling Effect 

The leveling effect is the obverse of the umbrella effect. 
Several university officials mentioned their concern over administrci- 
tive practices at the state colleges or community colleges. Mismanage- 
ment or unwise decisions in these institutions were perceived as affect- 
ing the state's attitude towards the major university, leaving it vulner- 
able to action by state government. Some university officials 
expressed a lack ol' faith in the capability of other state institutions to 
be well managed. In one state, salaries for community college admin- 
istrators were reported to have ^'gone through the roof," a situation 
which led to legislative and executive inquiry about salaries at the 
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university. Ironiailly. while other institutions ;ire jeulous ol' the stiitus 
of tlie CS university, in any Ixittle with the state government that 
threatens the impairment of* that CS, the university expects ami 
usually receives the support of the SS institutions. 



L'xfcnsion af Coustitutional Status to Other Institutions 

The extension of CS to all state institutions may not be as 
advantageous as is usually assumed. There seems to Ik^ some value in 
having institutions with dilTerent legal status in the same state: it is 
more likely to lead to competition, innovation, and diversity. More- 
over, the stale government finds it difficult to deal uniformly with all 
institutions; state bureaucracies are thus forced to deal with variety, 
and while there is a risk that the actions of one institution may create 
difficulties for others, that risk is always present. With diversity in 
legal status, state controls, if asserted at all, tend accordingly to take 
into account the unique character of each type of institution. 

In Michigan in 1963, all the universities were accorded the CS 
previously possessed only by "the big three"-the University of Mich- 
igan, Michigan State University, and Wayne State University, One of 
those university officials remarked, "Now that everyone i . under the 
tent and everyone has the same legal status, the legislature and state 
government treat us all like state teachers colleges/' Such comments 
reinforce the impression that there is an aura of prestige, privilege, and 
status that goes along with the protection and autonomy that CS 
provides. The older universities, accustomed to and jealous of their 
privileged position, appear to have lost something in the transition. 
One official asserted that universities with newly-conferred CS simply 
do not know how to be autonomous, that they have liad no tradition 
of autonomy, and don't know what it means. Another official noted 
that the newer additions to the fold had adnn'nistrative structures and 
procedures geared to the old way of doing things, and had not 
prepared themselves to assert their new stiitus, thus threatening the 
original CS institutions. 

There may be some validity to these observations. An institu- 
tion that was once a state normal school or teachers college has a 
tradition th»1 is less autonomous and less liberal than the major 
university. From the perspective of these emerging institutions, how- 
ever, there is no question as to the desirability of having CS. Officials 
exulted over their new freedom to shift funds around internally: "We 
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don't have some viuy sittinvi up there in a bureaucratic otTice teUin^i us 
this or that eairi be clone/' was a typical remark, (initeful for the 
freedoms they could now exercise, none of these olTicials was in a 
mood to challenge other less obvious and possibly more fundamental 
incursions on autonomy. 

The situation in Michigan is unique. No other state has so 
many institutions with CS. The officials of the older CS universities, 
more accustomed to the status, probably correctly estimate that the 
extension to many institutions of what once was a unique legal posi- 
tion has damaged their claims for special treatment. Much of the 
^ManKige" has to do, however, with such matters as status and 
prestige. True, the state government now tends toward more uniform 
treatment of all universities, but that miglit have resulted, as in other 
•States, from the sheer growth of higher edu.cation and the develop- 
ment of more sophisticated control techniques and fiscal constraints. 
Further, at the time the newer universities received CS, other amend- 
ments were made to the constitution, such as that giving the auditor 
general new powers to inspect the accounts of the older universities. 
Also, the coordinating board (the state board of education) was given 
CS with a deliberately ambiguous charge to plan and coordinate higher 
education without impairing the constitutional powers of the institu- 
tions. The result is little coordination. All institutions are so autono- 
mous that no one has to yield to any other or to the coordinating 
board. As a result, coordination in any substantive form takes place in 
the appropriations process, and primarily by the legislature. This has 
increased the legislature's tendency to condition appropriations, a 
traditional practice much more earnestly engaged in since the adop- 
tion of the 1963 constitution. 

Responses to the question about extending CS to additional 
institutions expressed, general attitudes towards CS as well as more 
abstract speculations. State officials in all states with CS universities 
asserted that if the original decision were to be made today, constitu- 
tional status would not be conferred. Some went so far as to suggest 
that in ten to 20 years constitutional amendments would eliminate CS 
altogether. One knowledgeable observer said that a vote on an amend- 
ment to eliminate the CS of the university in his state would pass 
hands down.^^ The public, asserted these officials in CS universities, 
does not today and will not in the future support the principle that 

^^At least a part of the constitutional provisions for the University ot" Colorado 
were taken away early in 1973. 
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universities shoiikl have the (jiiaHtative autonomy traditionally 
hestowed by CS, One longtime senator stated, however, that in his 
state the constitutionally autonomous university has enough friends in 
tlie legislature to prevent a proposed constitutional change from ever 
obtaining the necessary two-thirds vote. 

In contrast to state oiTicials. university officials were certain 
that the public, if given an opportunity to express an opinion, would 
support CS. Indeed, one president of a CS university reported plans to 
take a constitutional amendment to the people that would expand the 
scope of the constitutional provision for his institution, confident that 
the public would support the extension of CS to other institutions. 
Some university officials elsewhere indicated that CS could be 
extended to other institutions, but overall, university officials doubted 
that the CS universities would support such an extension,*^' On the 
other hand, virtually all college and university officers agreed that 
attempts to remove CS from the university would meet strong oppo- 
sition, even from institutions that lack it themselves, for several 
reasons: There is an advantage to all if one has CS (the model idea); 
having one CS institution strengthens the argument for extending the 
status to others: and most institutions have nothing to lose by 
supporting it. 



Ljjccis o f Uniform Techniques and Processes 

The leveling of institutions to some connnon denominator is 
not exclusively a function, of course, of whether or not they all 
possess CS. Modern budget techniques, if applied without considera- 
tion for subtle, or even fundamental differences between institutions, 
can be implemented irrespective of the legal status of institutions. 
Comprehensive management information systems on which to base 
decisionmaking are available to state budget officials, and these founts 
of data also tend to put institutioiis in a common position. As one 
former university vice president obseiA^d, 'There's a history of 
exquisite and energetic information gathering by state government." 
Although universities, partieularly those with CS, prefer to provide as 



President C'liarJes Mitch (1973) of (he University of Calitornia. in testimony on 
ihe drjfi of u niusler pJun proposed by ihe Cjhfornici Joint Legisblive Comn)itiee on the 
Master Plan, indicated his support of a rceoinniendation providing constitutional status for 
the state college and university system. 
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little information as possible, Ihcy can only compete erfectivcly lor 
funds by providing the facts (hat would make it possible for them to 
be evaluated by criteria similar to those applied to other institutions. 
Leveling can also residt from state officers' increased luider- 
standing of university operations. In one state, after budget officials 
had used new management control techniques on the state colleges, 
they knew ''where the bodies were buried" when they turned their 
attention to the CS university. Their expertise was sharpened by the 
fact that the state college system's growth and increasing complexity 
evolved at the same time as the development of the new budget tech- 
niques, so that the effects of the new budgetary methods had been 
closely studied for a number of years. The university had long been 
regarded as an untouchable monolith, while the colleges had been 
viewed individually-a situation which is changing as budget officials 
become more famih'ar with the university. 



EffcrtH of Mass Higher Education and New Institutions 

A possible leveling development for major universities with 
and without CS, so far as their uniqueness and exclusive claims for 
autonomy are concerned, may arise from the increase in numbers and 
size of community colleges, state colleges, and other universities in the 
same state. Although the major university may still be the largest, the 
only PhD-granting institution, and the only one conducting much 
research, it no longer can really dominate higher education in the 
state. The many other institutions contribute to the perception of 
higher education as a system and, as experience indicates, this tends to 
evoke uniform treatment from the state. The growth of state govern- 
ment and the proliferation of state agencies accelerate the trend. In 
addition, state i:onstitutional amendments with no direct relationship 
either to the university or higher education, nevertheless consolidate 
powers in the governor's or other state offices, and change budgeting 
and appropriation practices that result in the dilution of control 
prerogatives of the regents of CS universities. 



State Reorganization of Higher Education 

State reorganization of higher education is not an easy task. A 
lieutenant governor, speaking of his state's attempts to reorganize all 
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of state government referred to educ^ition ws ""ii ean of worms/' Higher 
education (and education generally) never seem.s to fit easily into the 
mold of an executive cabinet. Imjilicit is the inescapable fact that a 
higher educational institution is not "just another sta'".* agency." 

However, one way state government can rationalize higher 
education in a state is by consohdating all state institutions under a 
single governing board, (Consolidation is far less likely, of course, if 
one of the institutions possesses CS and the remainder arc statutory,) 
Wisconsin is a case in point. In 1971 , on an initiative by tlic governor, 
the Wisconsin legislature merged the University of Wisconsin with the 
Wisconsin State Universities, an act accomplished over the objection 
of the University of Wisconsin, but with the strong support of the 
faculty union at the state universities who saw merger as upgrading 
status and salaries. Merger could not have been accomplished by 
statute if the University of Wisconsin had had CS. The governor's task 
of merging the systems was made easier by a long-established pattern 
of giving increasingly similar treatment to the Jiiajor university and the 
state universities-all SS institutions-with respect to budgeting, 
personnel, student disciplinary procedures, and the like. Another 
contributing factor to the merger was that the University of Wisconsin 
at Madison was unabJe to maintain a unique status when it established 
branch campuses which were designed both to be different from one 
another and more highly competitive with the regionaf state univer- 
sities. Merger, thus, was seen as a means for resolving these issues. 

It secerns ^:lear that the forces that are strengthening state 
government in gr .ic.ai and the new management control techniques 
that are being exercised by the governor in particular are increasingly 
destroying the traditional place of higher education as a distinctive 
area to be dealt with differently from other state services. Even the CS 
university is vulnerable to a myriad of official influences which were 
unknown to it a few years ago or were applied only to the weakest of 
state services. 

The universities, in responding to these general trends toward 
state intervention, find themselves at a decided disadvantage at a 
particular moment in history when public esteem for the university 
and higher education is at one of its lowerst ebbs. The CS university, 
as in Michigan, may be able to fight off the forces that militate against 
its autonomy long enough to regain public confidence and regain its 
semi-independent status, but the SS university seems destined to 
become in fact **just another agency of state govemment." 
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THE OPERATIONAL MEANING 

OF CONSTITUTIONAL STATUS 



Tlie accoinit of tlic historical backgroLind of constitutional 
status lor universities (Chapter!) strongly indicates that universities 
granted such status have always had a precarious life in the struggle 
with the state, with some universities tenaciously and successfully 
protecti ^g their rights and others losing them by default and negli- 
gence. Certainly the executive, and legislative branches, in exercising 
their own constitutional mandates, continuously test the functional 
boundaries of constitutional autonomy. With the recent development 
of new organizational forms, management techniques, and infor- 
mation systems, and the imposition of new state agencies and their 
sfa/Ts on institutions of higlier education, the testing of autonomy and 
of constitutional status has reached new highs. 

The evidence of the present research in eight states 
unquestionably shows that the university with CS is losing a good deal 
of its ability to exercise final judgment on the use not only of its state 
funds but also of those derived from other sources, lit now undergoes 
intensive reviews of budgets and programs by several different state 
agencies, by special commissions, and by legislative committees, all of 
which look for ways to control.*^ ^ But despite the erosion of power of 



"Waldo <I960) has commented, "The university is alreiufy an instrument of 
government and will become more so |p. Ill]/' 
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univorsilios with C'S status, {here hcvlmIIicIcss i\iv still dilTcrLM?ccs 
bctwcLMi the universities with SS and those with CS protection. This 
chapter pulls toiielher some conclusions ahoul the operalinii areas in 
which constitutional status really makes a. difference. 



GENERAL COMPARISONS 

A wide variety of factors not focused on in this study tend to 
influence the degree of autonomy permitted an institution and to 
fnistratc strict and accurate comparisons between constitutional and 
statutory institutions: the sophistication of the state government; the 
age and size of the institution, its general local and national reputa- 
tion, the character of its student body, and its relative emphasis on 
graduate versus undergraduate education: the presence or absence of 
demonstrations and unrest on campus: the location— urban or rural—of 
the institution; the availability ami amount of funds for the institution 
from sources other than state government (e.g., endowments, patents, 
federal government); and the visibility of the institution and political 
controvcrsiality of its policies. 

The fundamental difference between institutions with consti- 
tutional status and tJiose without it is that the constitution generally 
removes the tbrmer from the direct and immediate control of the 
legislature and tlie executive, wliile the latter remain continuously 
subject to legislative and executive prerogatives. Nevertheless, the 
constitutional language itself may require re-interpretation from time 
to time in order to find the degree of autonomy left to the CS univer- 
sity. There are numerous possibilities for qualification and limitation. 
In Michigan, one provision in the constitution vests the power for 
institutional supervision in a board of regents, yet other provisions 
require the regents to render an annual accounting of expenditures to 
the legislature, direct the state auditor to conduct audits of the univer- 
sity's books, and charge the state board of education to coordinate the 
universities. The parameters of legislative and executive involvement in 
institutional affairs are thus set by the whole constitution, not just by 
the provisions that directly apply to the university. Constitutional 
autonomy is given in one paragraph and partly taken away in others. 
On the other hand, a statutory university, in the absence of 
controlling constitutional language, may at ar.y time have the legis- 
lature amend its laws, remove requirements, add to them, or impose 
new ones. 
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Other constraints upon the Hexibility permitted the two types 
of institutions also derive from constitutional interpretation. In 
Colorado, the constitution prescribes the location of the university. 
Attempts by the legislature or the university itself to relocate or create 
new campuses eventually run up against the constitutional directive 
which prohibits just such a move.'^'^ In another state, however, the 
constitution may be silent on the question of location, and a SS 
university in that state may simply open up a branch or center in 
another city, without legislation on the subject (but with funding 
from the legislature). Which institution, then, has the greater flexi- 
bility and autonomy with respect to location: the university with CS, 
or the SS university? 

A constitution is less easily amended than a statute and 
provides greater stability over time, but it is also less flexible, and both 
stability and flexibility are usually thought to be beneficial to an 
institution. Insofar as an institution with CS is free to act or not, 
without direct legislative intervention, it is considered ''autonomous." 
The SS institution is set apart from the institution with CS by the 
legislative ability to enact and the executive power to implement 
statutes regarding institutions without CS. An institution subject to 
periodic legislative direction and involvement can be equated with 
being subsumed by state government, and lacks autonomy. Less often 
realized is that autonomy can also be reduced by a state constitution 
which itself may set forth a series of requirements applying to all stn:e 
agencies and institutions (e.g., with regard to auditing, budgeting, 
submission of information, location). Too, the constitution may 
provide for legislative establishment of the rules and regulations to be 
exercised in relation to the subject. A supposedly "constitutionally 
autonomous" institution may, in these areas, be as controlled as an 
institution whose status is "merely statutory." 

Conversely, a legislature may place so much trust in the insti- 
tutional governing board of a SS institution, or be so disinclined itself 
to govern the institution or become involved in its affairs, that an 
effective measure of actual autonomy is conferred on the institution 
without the necessity of constitutional protection. A university may 
also be declared a public corporation by the legislature, which in at 
least one state (Illinois) has been responsible for exempting the univer- 
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In the amendments to tlie Colorado constitution in 1973, the university was 
authorized the campuses in other locations. 
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sity from certain state executive controls. Or a university may be 
clcclured by statute to be autonomous (Maryland), subject only to 
legislative enactments wliicli specifically include tbe university witliin 
the legislative language. 

Wliaf, then, docs consfifufional s fat us nwcni? Witli sucli a 
variety of possibilities, it is not surprising there siiouUI be some ambi- 
guity about tlie matter. In general, CS means tliat tliose matters 
clearly designated by tlic eonsMtution to be witliin tlie exclusive 
control of tlic university governing board are beyond the reacii of 
legislative or executive interference. It also means tliat tliose powers 
clearly witliin the prerogatives of t!ie legislature (e.g., tlie power to 
appropriate) or tlie executive (e.g., governor's budget formulation and 
veto powers) are exercisable against the university with CS. 

In preparation for certain conclusions to be drawn, a clear 
perception of the difference between institutional and state govern- 
mental prerogatives is critical. When a governor and legislature concur- 
rently exercise their constitutional powers, university prerogatives 
may turn out to be clearer in writing than they are in practice. For 
example, a university with CS may establish its own admissions 
standards and not be required by the legislature to admit every high 
school graduate who applies, whereas a SS university may be so 
required. Ostensibly, then, the constitutional university enjoys a clear 
measure of freedom from legislative interference in this area. However, 
the legislature may remind the CS institution of its obligations to the 
taxpayers in the state, and may also attach a condition to an appropri- 
ations bill seeking to compel the institution to admit all in-state high 
school graduates who apply. This condition the institution can legally 
choose to ignore, a fact which the legislature realizes, of course, since 
it is aware that a simple statute cannot have legal effect and that a 
conditional appropriation has similar legal limitations. But to create 
goodwill or to lessen pressure on it, the CS university may loosen its 
requirements a bit and the legislature, in turn, may not then insert the 
condition, A head-on eontlict is thus averted, to everyone's relief. On 
the other hand, should the CS university either ignore the condition in 
its appropriations bill, or challenge its constitutionality, it risi<s a 
direct clash with the legislature, possibly with subsequent acrimonious 
challenges and charges and counter-charges in court. If only to 
preserve good relations, compromise is seen as a better solution. 

In the hypothetical situation discussed above, did the univer- 
sity retain its autonomy? It did to the extent that it was not under 
legal compulsion to change its admissions standards; it did not if one 
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considers it was tbrccci to change its ])olicy at the ''suggestion" of the 
legislature. 

Unlike the university with CS, however, the SS university can 
be compelled to comply with admissions standards statutorily 
imposed as a condition to its appropriation. Nevertheless, should it 
prefer to avoid a statute on the subject and lo operate according to 
ioosely-defincd traditions, the SS university might also agrce\ to 
admissions standards ''suggested" by the lo' fe-a solution not 
unlike that arrived at by the CS university, i lercnce is that the 
university with CS is in a somewhat stronger haigaining position than 
the university with SS. 

Th e findings of the present investigation indicate few 
occasions, however, when a tax-supported institution of higher educa- 
tion, whatever its legal status, can successfully resist concerted legis- 
lative pressures, jiarticularly in matters requiring state funds. The 
differences between institutional types are matters of degree only, the 
constitutional university being able to fight somewhat longer before 
bowing to pressure, and perhaps in the process able to stave off 
transitory legislative demands. Compromise or indulgence about lesser 
matters as a short-run tactic in order to retain the freedom to act on 
inore major ones may preserve independence. The danger lies in such 
acquiescing tactics becoming a long-tenn mode of operation so that 
subsequently a court may interpret past compliance as a legal abdi- 
cation of institutional autonomy. 

The illustration of admissions standards dealt with a rather 
simple subject. State-institutional relationships become much more 
complicated, however, on such issues as programs, degrees, colleges, 
branch campuses, and other large-scale academic issues which require 
coordination with other institutions. Today, it is reasonable to expect 
involvement of a coordinating board in the planning process, and the 
legislature in the appropriation process. Each uses co-opting and 
control techniques which collectively may leave the CS with little 
more final decision power than a SS university. 

With the foregoing political caveats in mind, certain principles 
and conclusions that differentiate between institutions with CS and 
those with SS can be summarized. 

1. Both types of universities are equally subject to general laws 
of the state concerning public health, welfare, morals, and safety. The 
legislature, when it enacts such laws, exercises the general police 
power of the state, usually justifiable in individual instances by the 
danger involved, its immediacy, the nature of the steps taken to deal 
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with it, and so on. The campus, regardless of the university's legal 
status, is not a state within a state, nor a sanctuary from general police 
powers. 

2. Governing boards ofCS institutions are noniially vested by 
stat(; constitutions with extensive and fairly exclusive authority over 
the internal affairs of the institution. This includes such matters as 
admissions standards, academic programs, majors and minors, degree 
offerings, salary schedules, hiring and firing, tenure policies, student 
and employee discipline^ purchasing, ownership and sale of property, 
organization, litigation, and other routine activities of the institution. 
Neither the legislature nor the executive can substantially interfere 
with or remove from the governing body of such institutions theii 
constitutionally vested powers of management or control. (All four of 
the CS universities in the study were absolutely free of state control in 
matters related to purchasing, personnel matters, internal transfers of 
money, and admissions standards.) 

Governing boards of SS institutions may manage such matters 
only to the extent that the legislature delegates the power to them. 
Although these delegated powers can at any time be amended, 
expanded, modified, or diminished, and the study evidence reveals 
that the state does not always assert its prerogatives over these 
matters, only Illinois and Maryland universities were free of state civil 
service, and two of the four SS universities were subject to state 
purchasing controls. The University of Wisconsin had tenure rules 
prescribed by law. 

3. Prior to actual appropriation, the governor in his budget 
may anticipate that the university will obtain certain funds from other 
than state sources and reduce the state share accordingly, the legis- 
lature then appropriating according to this budget recommendation. 
The CS university appears from the study not to be able to resist these 
reductions any better than the SS institutions. Of all the incursions on 
the autonomy of the universities, the greatest in the eyes of the 
authors is this limiting of the freedom on an institution to expend 
funds derived from non-state sources as it deems best. Not only have 
federal overheads been captured by the state, but the endowment 
income has been appropriated in Minnesota, the revolving fund in 
Michigan, and all federal funds in Colorado. 

4. The number of line-items in the appropriations bill also 
constricts the institution, since each line provides a reference point for 
comparison when the insritution returns for another appropriation. CS 



148 



universities were somewhat more free of numerous line-items than SS 
ones, buf. in Colorado, Michigan, and Minnesota, riders, conditins, bills 
of particulars, and declarations of legislative intent seemed to place as 
much constriction on spending according to line-items as there was in 
three of the four SS institutions. Whether this conclusion is valid or 
not depends on the degree to which uie CS universities ignore the 
legislative "lines'' or acquiesce to them only "in principle'' over several 
appropriations periods. Legally, of course, the legislature may attach 
conditions to appropriations of the CS university no further than it 
can enact ordinary legislation on the same subject. If it cannot compel 
by statute, it cannot compel by appropriation. Yet several o ■ the CS 
institutions expressed intentions of complying in part, or presenting at 
least a semblance of complying with these infomial mandates. 

On the other hand, apart from reason and tradition, few legal 
provisions limit the conditions which may be attached to 
appropriations for SS universities; tjicy are protected only to the 
extent that constitutional limits exist on the exercise of legislative 
power, 

5. Before state funds are allotted to CS institutions for their 
own use, legislative and executive officials may use the monies in any 
lawful manner. They may decide, for example, to deposit them in the 
state treasury, where interest accrues to the state, or use them towards 
pre-planning costs for construction projects at all the institutions in 
the state, including those with SS. 

When do authorized funds become the property of the insti- 
tution with CS so that control, use, and disposition of them is within 
the exclusive discretion of the goveniing board? In this respect the CS 
ur.iversities in "Me eight states were worse off than those with SS. 
Minnesota and California allocate state funds to the institutions 
month by month, and Michigan makes allotments every two months. 
On the other hand, three of the SS universities get quarterly allot- 
ments, and the other an annual lump sum. The allotment process is a 
means whereby the state controls expenditures and cash fiowof both 
SS and CS universities, and the allotment period may be short or long 
depending less on the legal :;tatus of the university than on general 
state practice. 

With few exceptions and regardless cf the allotment period, 
state funds of SS institutions never cease being the property of the 
state. This means that state statutes may authorize controls relating to 
the management and administration of state funds-emanating from, 
for example, the offices of the state auditor, treasurer, budget 
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director, controller. purclKisong cicpurtincnt. iiiul so on which ;irc 
applicable to the SS institutions. l;\ceptions to certiiin state executive 
controls \v[\y he made in certain areas lor institutions which are puhlic 
corporations fe.e.. purchasing at the University of Illinois), clepeiuiini: 
on tlie corporation laws. 

or all the eiizht universities, only Colorado recieved a lump 
sum to hank or expend as it wished; all oilier states kept I'unds a|Tpr(>- 
priated for the university in the state treasury until il was allotted. 

6. Constitutions may he amended, and many have heen since 
the esta'ilishment of some CS institutions. Amendments have tended 
to confer greater powers in the expenditure of state revenues on state 
executives, their agencies, and legislatures. As constitutional amend- 
ments have strengthened executive and legislative powers, the lelalive 
powers of CS institutions have heen correspondingly reduced. Amend- 
ments have, for example, provided for: audit of the university's hooks, 
coordination of the university with other higlier institutions in the 
state, control of university lands, cooperation by the iMiiversity with 
tiie governor in the budgeting process, submission of information 
and/or an accounting by the university to the legislature, line-iteir or 
partial veto power for the governor. 

7. In tlie al..>ence of constitutional provisions to the contrary 
(certain exceptions have been cited), the following general legal 
pattern applies with respect to matters relating to the management 
and administration ol* state institutions ol' higher education : 

Universities with CS: 

• may hire their own attorney 

• may establish their own civil service (merit) system 

• liave exclusive control over academic al'fairs (degrees, pro- 
grams, offerings, majors and minors, etc.) 

• may do their own purchasing 

• have charge of all building construction 

• control their own funds (e.g., with regard to hanking, 
internal allocations, transl'ers, reallocations) 

• establish their own rules with respect to admission and 
retention of students and hiring, firing, and (enure of faculty 

• have (he power to decide what information to disclose to 
state executive and legislative olTicials in connection with budgeting, 
accounting, planning, and auditing 

• are not covered by general state legislation 

• are subject to proper exercise of state police power 
legislation 
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Universities with SS nuisl comply with all ictiLiiriMiK'nls estab- 
lished hy the constitution unci with lejJiislation which implements the 
constitutionul provisions. Thrs mean,s that institulions with SS may or 
may not have control ol' the same matters asCS institutions. Normally 
Iho SS histitulions: 

• are represented by the office of tlie atlornev' iieneral throu^ih 
one of his iissistaiits 

• comply with statutory requhvments concernhiu civil service 
personnel 

• conler ticiirees as authi^ri/ed by the leizislalure. and depeivl 
upon leuislative and coordinating! i)oard procedures (approval, review, 
recommendation, etc.) on program t)fferinL!s. majors and minors, 
schools and colleges 

• utili/.e the stale purchasinii tlepartment. and comply with its 
requircrnenis 

• follow state construction atiency procedures antl recjuire- 
menls regardini: capital construction 

• are subject to state statutes relalinu to admission and disci- 
pline t)f stutlenls aiul hirinu. firinu. anti tenure of faculty 

• comply with statutory ami executive requirements regardint! 
budgeting, accounting, planning, and auditing 

• are covcretl by general slate legislation 

• are subject to the proper exercise of state police power legis- 
lation 

Note should be made that the differences between the two tyjuis of 
institutions relate primarily to post appropriatons control and not to 
budget submission or review or other pre-appropriations processes. 

8. Inducement, coercion, cooperation, and encouragement go 
on constantly between state government aiui both CS and SS institu- 
tions. These activities and pressures revolve around institutional 
functions or issues which arc neither clearly institutional nor slate 
prerogatives. !n this no-man\s-land. iiard bargaining takes place 
between the institution and the state: and when it comes to 
bargaitiing. the CS university is usually in a better position than an 
institution whose status is merely statutory. 

During the budget formulation and appropriations processes, 
the governor's and the legislature's bargaining position is much 
stronger than the CS universities'. The university has no special consti- 
tutional powers in relation to these fiscal activities, whereas they arc 
the principal constitutional functions of the governor and legislature. 
And when two state political arms persist in exercising powers relating 
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to budget format, inronnalion to he rnrnisliccl. I'ornHiljs and hiulect 
preparation guidelines, and other pre-appropriations processes. theC'S 
university is clearly not treated differently in practice, than the SS 
university. 

9. With respect to fundamental questions of academic 
freedom, free speech, freetlom oj' association and the j^ress. and other 
First and Fourteenth Amendment issues, both types of institutions are 
equal under the U.S. Constitution. 



THE PLACF OF TRUST 

Numerous legal bases exist for securing distance l)etween state 
governn,iMit and higher education. Constitutional status is perhaps the 
most effective expedient, but possession of a charter as a public corpo- 
ration (University of [llinois) or endowment by legislature itself with 
statutory autonomy (University of Maryland) are also useful in gaining 
autonomy from certain state functions or activities. 

In the long run. however, institutional autonomy rests 
primarily on the amount of trust that exists between state government 
and institutions of higher education. That trust colors relationships 
between the two sectors so much that talk of the marginal effects of 
legal status pale into something close to insignificance by comparison. 
One official in a CS university stated, "We're not going to get any- 
where unless we can open up with each other. The old style of being 
guarded and suspicious has got to end." This study concludes that he 
is right. There are too many ways that state government can assert 
controls over institutions of higher education, whatever their legal 
status, to permit confidence in an institution's ability to operate with 
complete or even marginal autonomy. Tlie power of the university to 
protect itself, and the academic values it is assumed to have, from 
poliiical and bureaucratic interference rests primarily on public trust 
and confidence. 

There is one more conclusion to add, perhaps somewhat 
cautionary. If the university performs its knowledge-seeking and 
dissemination and critical funetions at all well, it is bound to suffer 
various degrees of adverse reactions from the public and the politi- 
cians. It is thus ultimately advantageous to society for the university 
to have in its arjiiajnentarium a constitutional tool or two to defend 
itself against those immediate incursions into its autonomy that some- 
times are precipitated by temporary conditions. Much of the value of 



152 



consliliilional slalus m:'y lie, ihcrcforc, in ihc role il pli^ys in giving 
Ihc university lime lo rc-eslahlish publie eonfidenee in its substantive 
value to the state. 
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APPENDIX A, SELECTED CASES 



Set forth below arc selected leading eases from states diseussed 
in the ti^xt- Also noted are some attorney generals' opinions whieh 
have occasionally been of importance in detcrmininii tlie legal status 
of institutions in the various states. Not all citations, of course, relate 
to institutions with constitutional status, nor is the listing here exclu- 
sive. The more technically-oriented reader will wish to refer to the 
original case or opinion cited, and for this reason the material is large- 
ly unannotated. 

ALABAMA 

Cox V. Board of Trusiees of University of Aiabzinui (1909) 161 Ala. 6.^9. 49 So. 
814 (public lands) 

Rep. A((y. Gen. Biennial Report for !9|9-I920, p. 445 (powers of hoard of 
trustees of Alabama Polytechnic institute, now Auburn University) 

Stevens v Thames (1920) 204 Ala. 487, 86 So. 77 (more of medical department) 

Ocnson v. Alabama Polytechnic Institute (1930) 220 Ahi. 433. 126 So. 133 
(eminent domain) 

(ierson v. Howard (1945) 246 Ala. 567, 21 So (2d) 693 (eminont domain) 

Rep. Atly. Gen. Quarterly Report. Jan.-Marcli 1969, Vol. 134, pp. 34-36 (travel 
expenses of university employees) 

Rep. Atty. Gen. Quarterly Report. Jan.-March 1971, pp. 13-18 (audit of univer- 
sity boc^ks and limits on expenditures) 
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ARIZONA 

Fairfield v. W. J. Corbott Ibrdware Co. (1^)23) 25 Ari/.. 1^)^). 215 p. 510(powcr 
to approve payment ofclaini - regents and state auditor) 

Board of Regents of University of Arizona v. Sullivan ( 1^)35) 45 Ariz. 245. 42 F. 
2d 619 (statute authorizing university to borrow and levy fees for repay- 
ment) 

State of Arizona v. Miser (1937) 50 Ariz. 244, 72 P. 2d 408 (application to state 
minimum wage law to university) 

Frohmiller v. Board of Regents of Univ. and State Colleges ( 1946) 171 P. 2d 356 
(control over payment of claims against university) 

Board of Regents v. Frohmiller (1949) 69 Ariz. 50, 208 P. 2d 833 (control over 
payment of claims against university) 

Hernandez v. Frohmiller (1949) 68 Ariz. 242, 204 P. 2d 854 (application of state 
civil service act to university) 

Board of Regents of the Universities and State College of Arizona v. City of 
Tempe (1960) 88 Ariz. 299, 356 P. 2d 399 (municipal building codes-state 
planning and building agency) 

CALIFORNIA 

Foltz V. Hoge ( 1 879), 54 C. 28 (admission of women to Hastings Law School) 

People V. Board of Education of Oakland (1880) 55 Cal. 331 (university a public 
trust) 

Regents of the University of California v. January (1885) 66 C. 507, 6 P. 376 
(control of university funds) 

People V. Kewen (1886) 69 C. 215, 10 P. 393 (legislative attempt to change form 
of government of Hastings Law School) 

Lundy v. Delmas ( 1 894) 1 04 C. 655, 38 P. 445 (tort liabihty of regents) 

In re Royer^s Estate (1899) 123 C.614, 56 P. 461 (charitable bequest) 

City St. Improvement Co. v. Regents of University of California (1908) 153 C. 
776, 96 P. 801 (exemption of university property from street assessment) 

Williams v. Wheeler (1913) 23 C.A. 619, 138 P. 937 (vaccination and admis^ 
sions-police power) 

Bryan v. University of California (1922) 188 Cal. 559, 205 Pac. 1071 (in-state 
tuition) 

Davis V. Board of Regents, University of California (1924) 66 C.A. 695, 227 P. 
243 (power to create infirmary) 

Wallace v. Regents of University of California (1926) 75 C.A. 274, 242 P. 892 
(vaccination— police power) 
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In re Purington^s tstale (1926) I99C. 661. 250 P. 657 (charitable hecjiiesl) 

Hamilton v. Regents of University of CaliforrJa (1934) 219 C. 663. 28 P. 2d 355 
(military training courses) 

Wall V. Board of Regents of University of California (1940) 38 C.A, 2d 698, 102 
P. 2d 533 {regents power to hire Bertrand Russell and court intervention) 

Frascr v. Regents of University of California ( 1 952), 39 Cal. 2d 717, 249 Pac. 2J 
283 (loyalty oath) 

Tooman v. Underhill ( 1 952) 39 C.A. 720, 249 P. 2d 280 (loyalty oath) 

Newmarker v. Regents of University of California ( 1958) 160C.A. 2d 640,325 P. 
2d 558 (employee right to strike— sick leave) 

Goldberg V. Regents of University of California (1967) 248 C.A. 2d 867, 57 Cal 
Rptr. 463 (pov^er to adopt student conduct rules) 

Calif. St. Employees Association v. Regents of Univ. of California (1968) 267 
C.A. 2d 667, 73 Cal. Rptr. 449 (applicability of state statute, regarding dues 
checkoff for state employees, to university) 

Ishimatsii v. Regents of University of California (1968) 266 C.A. 2d 854, 72 Cal. 
Rptr. 756 (dismissal of employee review of administrative determination) 

Searle v. Regents of the University of Calif. ( 1 972) 100 Cal. Rptr, 194, 23 C.A. 
3rd 448 (regents' censure of faculty members and disapproval of course) 

COLORADO 

In re Senate Resolution Relating to State institutions (1886) 9 C. 626, 21 P. 472 
(change in location of university) 

People ex re Jerome v. Regents of University of Colorado ( 1 897) 24 C. 1 75, 49 P. 
286 (move of medical school from Boulder to Denver) 

In re Macky's Estate (1909) 46 C. 79, 102 P. 1075 (inheritance tax liability) 

Burnside v. Regents of University of Colorado (1937) 100 C 33, 64 P. 2d J27I 
(operation of bus line during summer school program-utilities commission 
powers) 

Sigma Chi Fraternity v. Regents of University of Colorado, 258 F. Supp, 515 (D. 
Colo., 1966) (university ban of fraternity which discriminates) 

Op. Atly. Gen. (December 21, 1966) to President J. R. Smiley, University of 
Colorado (operation of Denver center by university) (No. 66-4032) 

Memorandum of Authorities in Support of the Riglit of the Regents of the Uni- 
versity of Colorado to Maintain Branches or Centers of the University at 
Locations Other than Boulder, by John P. Holloway, Resident Counsel, 
University of Colorado (September 30, 1966) 
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MLMiioraiulum Nd. 2 lo C'Diiimiiico oi\ Oiiiaiii/aiiDii of Stuie Ciovcniinciu tVoni 
Lc|iiskilivo ri)uikil SialT rcprdin.i: IliiiluM- l-diiL\i!ion (July 5. (ijcnornJ 
discussion oricLiul slums DfUiiivcisilv i)t"(\)h)r:ulo) 

Butiny V. Smiley. 2S 1 I-. Supp. 2S0 (I). CdId. 1^)(iS) (powiM' lo :iJi)pi sindoni 
coiuluL't rules) 

Op. Atly. CJeii. (Muieli 17. 1M7!) u> l-'nink Abhon. I:\ecuiivc DireelDr. ('i)loj:Jiii) 
Commission on lllgher '-ducaiion (power of leuiskiiure jnd/or university lo 
ere:ue brjne!'' eanipuscs ot' university ) (no. 71-45()1 ) 

City of IJoulder v. Regents of the Univorsiiy of Colorado (1^)72) .SOI \\ 2d. 123 
(city admissions tax on university events) 

GliORGlA 

Davison-Nicholsou C. v. Pound (PM7) 147 G;i. 447. S.I:. 500 (power of 
trustees of university to csiahlisli rules for a branch campus) 

State of Georgia v. Regents of the University System of Georgia (1934) l79G;i. 
210. 175 SJ-. 567 (regents' power to borrow) 

Ramsey v. Mjmilton (1935) 181 Ga.365. 182 S.L\ 302 (capacity of regents to be 
sued- state sovereign inmumity) 

Villyard v. Regents c)f University System (1948) 204 G;i. 517. 50 S.H. 2d 313 
(regents* power tc) oj^erulc laundry and dry cleaning service) 

IDAHO 

Roach V. Gooding (1896), II Ida. 244. 81 Puc. 642 (income from um'vcrsi'ty 
lands) 

Phoenix Lumber Co. v. Regents of the University of Idaho (1908) 197 Fed. 425' 
(capacity of university to be sued) 

Pike v. State Board of Land Commissioners (191 1) 19 Ida. 268, M3 R 447 
(comrol of lands held for school purposes) 

Moscow Hardware v. Regents of University of Idaho (191 l) 19 Ida. 520. 1 1 3 P. 
731 (construction of university building - liability for payment) 

First Nat. Bank of Moscow v. Regeijis of University of Idaho ( 1911)19 Ida. 440, 
1 13 P. 735 (construction of university building-liability for payment) 

Hyslop V. Board of Regents of University of Idaho (191 1) 23 Ida. 341, 129 P. 
1073 (power to fire president) 

Sbinn v. Board of Regents of University of Idaho ()91) ) 23 Ida. 341, 1 29 P. 1074 
(power to fire president) 

Interstate Construction Co. v. Regents of Univeisity of Idaho (D. Zda. 1912) 199 
Fed. 509 (regents' capacity to be sued) 
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Mul^iird V. haglcson {]')\')) M Ida. 411, 172 W (^55 (coiHml over Morrill Acl 
university fuiuls stiitc iiiulitor, trciisuici) 

I'VLins V. Viiii Dcuiscii (M)I0),^1 Ida. 014, 174 W 1 22 (iransfcr of univcrsijy funds 
U> otliLM state accounts) 

State ex vel Black v. Slate Board of hducation ( M)2I) 33 Ida. 415, 1% P. 201 
(compreiiensive litiization between university and variety of state otTiciais 
actini: pursuant to icirisiation rclatinii to control of the university) 

State e\ vel Miller v. State Board of l-ducatioii (\')?>>) ^(^ Ida. 210, 52 W 2d 141 
(power to issue revenue bonds) 

Dreps v. Board of Reiients of University of Idabo (1043) 65 Ida. 88. l.V) P. 2d 
467 (state ncpotisni act-applicability to university) 

ILLINOIS 

People V. Barrett ( 1^43) 382 111. 321,46 N.L. 2(1 951 (power of university to blre 
own attorney) 

Board of Trustees of University of Illinois v. Industrial Commission of Illinois 
(1%^) 44 111. 2d 207. 254 N.L. 2d 522 (univr i»y not part of statc- 
worknien's coinpensatit)n) 

LOUISIANA 

Student Government Assn. of L.S.U. v. Board of Supervisors (La. App, 1971) 251 
So, 2d 428 (statute preseribiiig maximum parking fine for universities) 

MARYLAND 

Annotated Code of Maryland, Art. 77A Par. 15 (powers of board of regents- 
statutory autonomy) 

Op. Atty. Gen. (May 14, 1956) (merit system employees at university— applica- 
tion of state rules and regulations) 

MICHIGAN 

People ex rel Drake v. Regents of the University of Michigan (1856) 4 Mich. 98 
(legislative mandate to appoint professor of homeopathy) 

Regents of University ofMichigan v. Bd.of Education ofCity of Detroit (1856)4 
Mich. 212 (university lands) 

People ex vel Regents of the University ofMichigan v. Auditor General (1869) 17 
Mich. 160 (conditioned appropriation-professor of homeopathy) 

People V. Regents of the University (1869) 18 Mich. 468 (legislative mandate to 
appoint professor of homeopathy) 
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People ex vel Aitorney General v. Regents orUic Uiiiversiiy ( ]S74) 30 Mii.ii. 473 
(legislative mandate to appoim professor of homeopathy) 

Auditor General v. Regents of tlie University (1890) 83 Mich. 467, 47 N.W. 440 
(property tax exemption) 

Weinberg v. Regents of the University of Michigan ( 1 8^3) 97 Mich. 246, 56 N.W. 
605 (conditioned appropriation) 

Sterling v. Regents of the University of Michigan (1896) I 10 Mich. 369, 68 N.W. 
253 (legi.slative mandate to establish homeopathic college) 

Bauer V. State Board of Agriculture (1911) 164 Mich. 415. 129 N.W. 713 (man- 
agement of Michigan State University— lease of university property) 

Board of Regents of University of Michigan v. Auditor General (1911) 167 Mich. 
444, 132 N.W. 1037 (management of University— traveling expenses of 
president) 

State Board of Agriculaiire v. Fuller (1914) 180 Mich. 349, 147 N.W. 529 (condi- 
tioned appropriation) 

People for the Use of Regents of University of Michigan v. Brooks ( 1923) 224 
Mich. 45, 194 N.W. 602 (eminent domain) 

State Board of Agriculture v. State Administrative Board (1924) 226 Mich. 417, 
197 N.W. 160 (conditioned appropriation) 

Robinson v. Washtenaw Circuit Judge (1924) 228 Mich. 225, 199 N.W. 618 (tort 
liability of regents) 

Attorney General ex rel. Cook v. Burhaus (1942) 304 Mich, 108, 7 N.W. 2d 370 
(election of state senator as regent-state officers) 

Peters v. Michigan State College (1948) 320 Mich. 243, 30 N.W. 2d 854 (vyork- 
men's compensation) 

Lucking v. People (1948) 320 Mich. 495, 31 N.W. 2d 707 (liability foi municipal 
taxes-payment for fire and police protection) 

Glass V. Dudley Paper Company (1961) 365 Mich. 227, 112 N.W. 2d 489 (tort 
liability of state board of agriculture) 

Regents of the University of Michigan v. Labor Mediation Board (1969) 18 Mich. 
App. 485, 171 N.W. 2d 477 (application of collective bargaining statute to 
university— public employees) 

Regents of the University of Michigan v. Employment Relations Commission 
( 1973) 389 Mijh, 96, 204 N.W. 2d 21 8 (interns, residents, and postdoctoral 
fellows— public employees— Public Employees Relations Act) 

Regents of the University of Michigan v. State of Michigan and Michigan State 
Board of Lducation (1973) Mich. Ct. of Appeals (May 16, 1973) No. 13422 
(conditioned appropriations) 
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Spril V. Regenls of the University of Michigun (1^)72) Midi 204 

N.W. 2d 62 (married students rent increase -paynienl in lieu of taxes by 
university) 

Op. Ally. Gen. (February 24. 1932, p. 475) (application of veterans preference 
act to university) 

Op. Atty. Gen. (Nobember 24, 1937, p. 129) (application of slate civil services act 
to universities) 

Op. Atty. Gen. (December 14, 1939, p. 355) (liability for payment of intangible 
tax). 

Op. Atty. Gen. (March 20, 1942, p. 555) (liability for payment of intangible tax) 

Op. Atty. Gen. (April 28, 1943, p. 364) (application of statute prohibiting use of 
oleomargarine at state institutions) 

Op. Atty. Gen. No. 2037 (March 1)1, 1955) (legislative power to change name of 
university) 

Op. Atty. Gen. No. 2227 (December 9, 1955) (relative powers of governing body 
and legislature with respect to Michigan State University) 

Op. Atty. Gen. No. 3369 (December 30, 1958) (power to issue bonds pledging 
student fees) 

Op. Atty. Gen. No. 2127 (May 1 1, 1955) (conditioned appropriation) 

Op. Atty. Gen. No. 4335 (January 12, 1965) (legislative power to establish law 
enforcement academy at university) 

Op. Atty. Gen. No. 4420 (April 15, 1965) (conditioned appropriation) 

Op. Atty. Gen. No. 4597 (August 18, 1967) (tuition plan-legislative powers) 

MINNESOTA 

Regents of the University of Minnesota v. Hart (1862) 7 Minn. R. (Gil.) 45 
(construction of building— university responsibility) 

Gleaf.on v. University of Minnesota (1908) 104 Minn. 359, 116 N.W. 650 (rein- 
statement of student) 

Knapp V. State (1914) 125 Minn. 194, 145 N.W. 967 (eminent domain) 

Stale ex re) University of Minnesota v. Chase (1928) 175 Minn. 259, 220 N.W. 
951 (state government reorganization—control over university expenditures) 

Fanning v. University of Minnesota (1931) 183 Minn. 222, 236 N.W. 217 (condi- 
tioned appropriation) 

State ex rel Peterson v. Quinlivan (1936) 198 Minn. 65, 268 N.W. 858 (manner of 
selection of regents) 

State ex rel Sholes v. University of Minnesota (1952) 236 Minn. 452, 54 N.W. 3d 
1 22 (adoption of rules prohibiting religious instruction) 
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Bailey v. University of Minnesota ( 197! ) 290 Minn. o59, KS7 N.W. 2il 702 (court 
power' to enter dechiraiory judymeni regarding niana genie nt of university) 

Op. Atty. Gen. 270-D (July 8. 1947) (conciliation of employee disinite applica- 
tion of state statute to regents) 

Op. Atty. Gen. 61 8-B (March 21. 1955) (control of university funds) 

Op. Atty. Gen. (il8-a-2 (August 28, 1947) (powers of stale executive^ 

Op. Atty. Gen. No. 769. p. 1099 ( 1934) (applicability of building regidatioiis) 

Op. Atly. Gcii. 359-A-I I (Nov. 4, 1929) (legislative control over university prop- 
erty) 

Op. Any. Gen. 616-A-2 (Nov. 13, 1936) (legislative power regarding tuitions) 

Op. Any. Gen. 618-ao (August 11. 1938) (purchasing procedure-- control by 
state) 

MISSOURI 

State ex rel Heiniberger v. Board of Cmaiors ( 191(V) 268 Mo. 598. 188 S.W. 128 
(legislative mandate to establish engineering program) 

Stale ex vel Curators v. McReynolds (1946) 354 Mo. 1199, 193 S.W. 2d 611 
(power to issue revenue bonds) 

Stale ex rel Curators v. Neil! (1966) 397 S.W. 2d 666 (revenue bonds for parking 
facility) 

Todd V. Curators of University of Missouri (1941) 347 Mo. 460. 147 S.W. 2d 
1063 (tort liability of curators) 

Op. Atty. Gen. No. 285, Kirkpatrick (Sept. 14. 1965) (application of state records 
act to university) 

Op. Atty. Gen. No. 46. Joslin (December 19, 1955) (investment of nonappro- 
priated funds) 

NEVADA 

King v. Board of Regents ofthe University of Nevada (1948) 65 Nev. 533. 200 P. 
2d 221 (legislative establishment ofadvisory board ofregents) 

State ex rel Richardson v. Board of Regents of University of Nevada (19^)3) 70 
Nev. 144, 261 P. 2d 515 (removal of faculty member— Judicia! review of 
application of tenure rules) 

Atty. Gen. Op. No. 338 (December 19, 1957) (audit ol" university books) 

A(ty. Gen. Op. No. 428 (November 20. 1958) (purchase of real property- stale 
auditor) 

Atty. Gen. Op. No. 124 (April 14. 1964) (interpretation of state constitution- 
con vent ioti debates- conditioned appropriation) 
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Ally. Glmk Op, Nu. }H} (May 20, 1 ^)58) (rctlcnil rvsoii/ch fiinds- cornpJiancc wi(h 
suite staiutc) 

Ally. Gci). Op. No, .vS (April 6, ]959) (s^aU/(c jiiKliori/ing invcsdiicnt of univer- 
sity funds) 

OKLAHOMA 

Rhciim V. Regents ol" UjiiviMsity of Oklalioma (193:^) 161 Okl. 268, 18 P. 2d 535 
(studiMits fees lo redeem honds for construction of student union) 

Bd. of Regents of I Iniverstty ofOkJaJuuna v. CJiilders ( 1946) 197 Okl. 350. 170 P. 
2d 1018 (legislative line-item appropriation for hospital-regents powers to 
decitle on allocation ) 

Op. Atty. (ien. No, 68-164 (June 13, 1968) (lump sum appropriation-transferor 
funds) 

Op. Atiy. Gen. No, 68-247 (July 3, 1968) (public meeting statute applies to 
regents) 

Op. Atty. Gen. No, 69-2 14 (July 3 1 , 1969) (control of student activity fees) 

Tvapp V. Cook Construction Co. (1909) 24 Okl. 850. 105 P. 667 (legislative 
divestiture and augmentation of regents' powers and duties) 

UTAH 

Spence v. Utah Stale Agricultural College (1950) 119 Utah 104, 225 P. 2d 18 
(pt)wer to issue revenue bonds-limits on state iiulebtedness) 

University of Utah v. Candland (1909) 36 Utah 406. 104 P. 285 (legislative power 
over university funds-dormitory construction-state indebtedness) 

University of Utah v. Board of Hxaminers ( 1956) 4 Utah 2d 408, 295 P. 2d 348 
(declaratory judgment establishing legal status of university with respect lo 
state boartl of examiners) 

Slate Board of Education v. State Board of Higher luhication (1973) 29 Utah 2d 
110, 505 P. 2d 1193 (validity of legislative act creating board of higher 
education with power over institutions of higher education) 

MISCELLANI:OUS 

NosiViind V. Ullle ( 1961) 58 Wash. 2d 1 1 1 , 361 P. 2d 551 (loyally oath) 

Baggett V. Bullitt (1964) 377 U.S. 360, 84 S.Ct. 1316. 12 L. lid. 2d 377 (Loyalty 
oath) 

Dartmouth College v. Woodward (1819) 4 Wheat, fU.S,) 518 



APPENDIX B, SELECTED PROVISIONS 
OF STATE CONSTITUTIONS 



Set Forth below are selected provisions in state constitiitions 
from states which: 

a) have one or more public universities possessed of constitu- 
tional status or some substantial measure of such status; and 

b) have one or more public universities which at one time 
might have been adjudged to possess such status but, as a result of 
adverse court decisions, do not. 

Not included or quoted here are provisions in state constitu- 
tions relating to executive and legislative powers which can be ex- 
pected to affect the institutions. 

ALABAMA CONSTITUTION 

Article 14, Section 264: 

The state university shall be under the management and control 
of a board of trustees, (a) which shall consist of two members 
from the congressional district in which the university is located, 
one from each of the other congressional districts in the state, 
the superintendent of education, and the governor, who shall be 
ex officio president of the board. The members of the board of 
trustees as now constituted shall hold office until their respective 
terms expire under existing law, and until their successors shall 



165 



be elected and eonfirmed us hereiiuifler recjuireil. Siieeessors to 
those trustees whose terms expire in nineteen hiindretl and two 
shall hold olTiee until nineteen hundred and seven: successors to 
those trustees wliose terms expire in nineteen hundred and four 
shall hold olTice until nineteen hundred and eleven: successors 
to those trustees wliosc terms expire in nineteen linndred and six 
shall hoUl olYice until nineteen hundred and fil'teen: and Iherc- 
after their successors shall hold olTice for a term of twelve years. 
When the term of any member of such hoard shall expire, the 
remaining members ol^ hhc boarti shall, by secret ballot, elect liis 
successor: provitled. tluM any trustee so elected shall hold office 
from the date of his elce)ion until his confirmation or rejection 
by the senate, and. if conl'irmed, until llie expiration of the Icrm 
for which he was elected, and until his successor is cicetcd. At 
every meeting of the legislature the superinteiulent of ctlucation 
shall certify to the senate the names of all who shall have been so 
elected since tiie last session of tlie legislature, and the senate 
shall confirm or reject them, as it shall determine is for the best 
interest of the university. If it reject the names of any memb rs. 
it shall thereupon elect trustees in the stead of tliose rejected. In 
ease of a vacancy on said board by death or resignation of a 
member, or from any cause other than the expiration of his term 
of office, the board shall elect his successor, svho shall hold office 
until the next session ol' the legislature. No trustee shall receive 
any pay or emolument other than his actual expenses incurred in 
the discharge of his duties as such. 



ArtU'le 14, Section 267: 

The legislature shall not liave power to change the location of the 
state university, or the Alabama Poiyteehnic Institute, or the 
Alabama Schools for the Deaf and Blind.. or the Alabuaia Girls 
Industrial School, as now established by law. except upon a vote 
of two-thirds of thr legislature taken by yeas and nays and 
entered upon the journois. 



Amemhuent J J, Section I: 

Auburn University, formerly called the Alabama Poiyteehnic 
Institute, shall be u^nlcr t!ic m magement and control of a board 
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of iriislcos. The honrd of iriislccs sh:jll consist of two mcmhcis 
from the congrcssionul district in which the institution is lociitctl, 
one from each of the other coniiressioiuil tlistricts in tliestiiteiis 
the siinie were constituted on the first diiy olMinnuny. \ ^)()\. the 
stnte superintendent ol* education ;iiul the governor who shall he 
e\ officio president of the board. The trustees shall he ai^iH)inted 
by the iiovernor. by anti with (he idNice and consent of the 
senate, and shall bold office for a terni of twelve years, and until 
their successors shall be appointed anti (jualified. The boanl shall 
be divided into three classes, as nearly etjual as may be. so that 
one-third nniy be chosen (luadrennially. Vacancies occurrinii in 
Ihe office of trustees from death or resignation shall be filled by 
the governor, and such appointee shall hold office until the next 
meeting of the legislatiuv. The members of the board of trustees 
as now constituted shall hold office until their respective terms 
expire i.mder existing law. and imtil their successors shall be 
appointed as herein required. No trustee shall receive any pay or 
emolument otiier than his actual exi^enses incinTccI in the dis- 
charge of his duties as such. No employee of Auburn University 
shall be eligible to serve on its board of trustees. 



ARIZONA CONSTITUTION 

Article I /, Section I : 

The Legislature shall- enact such laws as sball jirovide for the 
establishment and maintenance of a general and uniform public 
school system, which system shall include kindergarten schools, 
common schools, higli schools, normal schools, industrial 
schools, and a university (vvliicli shall include an agricultural col- 
lege, a school of mines, and such other technical schools as may 
be essential, until such time as it may be deemed advisable to 
est'r^blish separate State institutions of such cliaracter.) The Legis- 
lature shall also enact such laws as shall j^rovide for the education 
and care of tlie deaf, dumb, and blind. 



Article J J, Section 2: 

The general conduct and suiKM'vision of the publiv school system 
shall be vested in a State Board of luiucation. a State Superin- 
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tcndcnt of Public Instruction, counl\' school superintendents, 
and sucli governing boiirds for tlie Stale institutions as may be 
provided by law. 



Article 11, Section 3: 

The State Board of Education shall be composed of the following 
members: the Superintendent of Public Instruction, the President 
of a State University or a State College, three lay members, a 
member of ihc State Junior College Board, a superintendent of a 
high school district, a classroom teacher and a county school 
superintendent. Each member, other than the Superintendent of 
Public Instruction, to be appointed by the Governor with the 
consent of the Senate, The powers, duties, compensation and 
expenses, and the terms of office of the Board shall be such as 
may be prescribed by law. As amended, election Nov, 3, 1964, 
eff, Dec, 3, 1964, 



Article 11, Section 5: 

The regents of the University, and the governing boards of other 
State educational institutions, shall be appointed by the Gov- 
ernor, except that the Governor shall be, ex-officio, a member of 
the board of regents of the University, 



CALIFORNIA CONSTITUTION 

Ar/ic/e .9, Section 9: 

The Univt:rsity of California shall constitute a public trust, to be 
administered by the existing corporation known as 'The Regents 
of the University of California,'' with full powers of organization 
and government, subject only to such legislative control as may 
be necessary to insure compliance with the terms of the endow- 
ments of tl]e university and the security of its funds. Said corpo- 
ration shall be' in form a board composed of eight ex officio 
members, to wit: the Governor, the Lieutenant Governor, the 
Speaker of the Assembly, the Superintendent of Public Instmc- 
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tion, Jlic President of the Stute Board of Agrieulture, the Presi- 
dent of tlie Meehanies Institute of San Franeiseo, tlie President 
of tlie Alumni Assoeiation of tlie University and the Aetin^ Presi- 
dent of tlie University, and 16 appointive members appointed by 
the Governor; provided, ))owever, tliat tlie present appointive 
members sliall hold offiee until the expiration of their present 
terms. The term of the appointive members shall be 16 years, the 
terms of two appointive members to expire as heretofore on 
March 1st of every even-numbered ealendar year, and in case of 
any vaeancy the term of offiee of the appointee to fill such 
vacaney, who shall be appointed by the Governor, to be for the 
balance of the term as to whicli such vacancy exists. Said corpo- 
ration shall be vested with the legal title and the management and 
disposition of the property of the university and of property held 
for its benefit and shall have the power to take and hold, either 
by purchase or by donation, or gift, testamentary or otherwise, 
or in any other manner, without restriction, all real and personal 
property for the benefit of the university or incidentally to its 
conduct. Said corporation sliall also have all the powers necessary 
or convenient for the effective administration of its trust, includ- 
ing the power to sue and to be sued, to use a seal, and to delegate 
to its committees or to the faculty of the university, or to others, 
such authority or functions as it may deem wise; provided, that 
all moneys derived from the sale of public lands donated to this 
acts amendatory thereoQ, shall be invested as provided by said 
acts of Congress and the income from said moneys shall be in- 
violably appropriated to the endowment, support and mainte- 
nance of at least one college of agriculture, where the leading 
objects shall be (without excluding other scientific and classical 
studies, and including military tactics) to teach such branches cf 
learning as are related to scientific and practical agriculture and 
mechanical arts, in accordance with the requirements and condi- 
tions of said acts of Congress; and the Legislature shall provide 
that if, through neglect, misappropriation, or any other contin- 
gency, any portion of the funds so set apart shall be diminished 
or lost, the State shall replace such portion so lost or misappro- 
priated, so that the principal thereof shall remain forever undi- 
minished. The university shall be entirely independent of all 
political or sectarian influence and kept free therefrom in the 
appointment of its regents and in the administration of its affairs, 
an J no person shall be debarred admission to any department of 
the university on account of sex. 
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COLORADO CONSTITU riON 
Article S, Sccfion I : 



Juluciitionul. rdbrmutory uiul pcnul institutions, uiul tliosc for 
tlic hiMiclU of insane, blind, deaf and mute, and siicli oIIkt insti- 
tutions us the publiL* gooti nniy require, sliail be establislied and 
supported b\' llie stale, in sueb manner as may be prescribetl by 
law. 



Article S, Section 5: 

The following educational institutions, to-wit: the University at 
Boulder, the Agriculti'''*ai College at Fort Collins, (he School of 
Mines at Golden, and the Institute for tiie Education of Mutes 
(which shall hereafter be known as Colorado School for Deaf and 
Blind), at Colorado Springs, are hereby declared to be institu- 
tions of the state of Colorado, and the management thereof sub- 
ject to the control of the state, under the provisions of the con- 
stitution, and such laws and regulations as the general assembly 
may provide, and the location of said institutions, as well as all 
gifts, grants and appropriations of money and property, real and 
personal, heretofore made to said several institutions, are hereby 
confirmed to the use and beneiiit of the same respectively: pro- 
vided, this section shall not apply to any institution, the prop- 
erty, real or personal, of which is now vested in the trustees 
thereof, until such property to be transferred by proper convey- 
ance together with the control thereof, to the officers provided 
for the management of said institutions by this constitution or 
by law: and, provided further, that the regents of the University 
may whenever in their judgment the needs of the institution 
demand such action, establish, maintain and coiuluct all or any 
l>art of the departments of medicine, dentistry, and pharmacy of 
the University, at Denver: and provided, further, that nothing in 
this section shall be construed to preveiU state educational insti- 
tutions from givinu temporary lecture courses, commonly called 
"University Hxtens on Work" and 'Tanners' Institute and Short 
Courses,'' in any part of the state, or conducting class excursions 
for the purpose of investigation and study. 
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Article 9, Section 12: 

TIktc shall be clculcd by the qiialificti electors of the stale, at the 
Hrst tzeneriil election under this constitution, .six regents of the 
university, who shall immediately after their election be so classi- 
fied by lot, that two shall hold their office for the term of two 
years, two for four years and two for six years; and every two 
years after the first election there shall be elected two regents of 
the university, whose tenn of office shall be six years. The 
regents thus elected and their successors, shall constitute a body 
corporate to be known by the name and style of 'The Regents of 
the University ol' Colorado.'' 



Ariicic 9, Section 13: 

The regents of the university shall, at their first meeting, or as 
soon thereafter as practicable, elect a president of the university, 
who shall hold his office until removed by the board of regents 
for cause; he shall be ex officio, a member of the board, with the 
pnvilege of speaking, but not of voting, except in cases of a tie; 
he shall preside at the meetings of the board, and be the principal 
executive officer of the university, and a member of the faculty 
thereof. 



Article 9, Section 14: 

The board of regents shall luive the general supervision of the 
university, and tlie exclusive control and direction of all funds of, 
and appropriations to, the university. 



GEORGIA CONSTITUTION 

Article VIIL Section 2-7/02 Par. II: 

There shall be a Boaixi of Regents of the University System of 
Georgia, and the government, control, and management of the 
University System of Georgia and all of its institutions in said 
System, shall be vested in said Board of Regents of the University 
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System of Georgia. Said Board of RcgciUs of tlic University 
System of Georgia shall eonsist of one member from eaeh Con- 
gressional District in the State, and five additional members from 
the State-at-Large appointetl by the Governor and confirmed by 
the Senate. The Governor shall not be a member of said Board. 
The first Board of Regents under this provision shall consist of 
those in office at the time this constitutional amendment is 
adopted, with the terms provided by law. Thereafter, all succeed- 
ing appointments shall be for seven-year terms from the expira- 
tion of the previous term. Vacancies upon said Board caused by 
expiration of term of office shall be similarly filled by appoint- 
ment and cojifinnation. In case of a vacancy on said Board by 
death, resignation of a member, or from any other cause other 
than the expiration of such member's term of office the Board 
shall by secret ballot elect his successor, who shall hold office 
until the end of the next session of the General Assembly, or if 
the General Assembly be then in session, to the end of that 
session. During such session of the General Assembly the Gov- 
ernor shall appoint the successor member of the Board for the 
unexpired tenn and shv' submit his name to the Senate for 
confirmation. All members of the Board of Regents shall hold 
office until their successors are appointed. The said B(jard of 
Regents of the University System of Georgia shall h;we the 
powers and duties as provided by law existing -U the time of the 
adoption of this amendment, together with such further powers 
and duties as may be hereafter provided by law. (Acts 1943, p. 
66, ratified Aug. 3, 1943.) 



IDAHO CONSTITUTION 

Article 9, Section 10: 

The location of the University of Idaho, as established by exist- 
ing laws, is hereby confirmed. All the rights, immunities, fran- 
chises, and endowments, heretofore granted thereto by the terri- 
tory of Idaho are hereby perpetuated unto the said university. 
The regents shall have the general supervision of the university, 
and the control and direction of all the funds of, and appropria- 
tions to, the university, under such regulations as may he pre- 
scribed by law. No university lands shall be sold for less than ten 
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dollars per acre, and in subdivisions not to exceed one Inindred 
and sixty acres, to any one person, company or corporation. 



LOUISIANA CONSTITUTION 
Ariiclc 12. Section 7: 

A. Board supervisors of Louisiana state university. 

Except as otherwise provided in this Section, the Louisiana State 
University and Agricultural and Mechanical College shall be 
under the direction, control, supervision and inanagenient of a 
body corporate to be known as the ''Board of Supervisors of 
Louisiana State University and Agricultural and Mechanical Col- 
lege/' which shall consist of the Governor, as ex-officio meinber, 
and fourteen members appointed by the Governor by and with 
the consent of the Senate. The appointive members of the Board^ 
on the effective date of this provision s-.ali continue in office 
until the expiration of their respective, terms. Thereafter, the 
terms of appointive members shall be fourteen years or until 
their successors have been appointed and qualified. The terms of 
two appointive members shall expire on June first of every even- 
numbered calendar year. The successors of all such members of 
the board shall be appointed for terms of fourteen years each. In 
case of any vacaitcy, the Governor shall fill such vacancy for the 
unexpired tenii, by and with the advice and consent of the 
Senate. More than one member of the board may be appointed 
from the same parish, and at least seven appointive members 
thereof shall have been students at and ^graduate of Louisiana 
State U-iiversity and Agriculatural and Mechanical College. The 
Board shall elect, from its appointive members, a Chairman, a 
Vice-( .'lairman; and shall also elect a Secretary, who need not be 
a member of the board. 

B. State board of education. 

Except as otherwise provided in this Section, the State Board of 
Education shall have supervision of all other higher educational 
institutions, subject to such laws as the Legislature may enact. It 
shall appoint such governing bodies as may be provided. It shall 
submit to the Legislature, or other agency designated by the 
Legislature, a budget for said- Board and for these institutions. 
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Tcui'liLMs L'lM'til'iciiIos; iipiiroval oC priviitc sciiools iiikl colleges. It 
sluill |>ivscnhc the qiuilificulions. mul provide for the cerlilk-alion 
of the teueliiMS of cIcmLMilary. scijoiulury. tmcle. normal uiul col- 
legiate schools: it shall have authorUy to a|')|')rove jM'ivale schools 
and colleges, whose sustained curriculum is of a grade ctiual to 
that j'irescrihed for similar jnihlic schools and educational institu- 
tions of the StiUe: ai;d the certificates or degrees issued by such 
private schools or institutions so ai')i')roved shall carry the same 
privileges as tliose issued hy the State schools and institutions. 

C, The Louisiana coordinating council ('^>i- higlier education: 
composition cotM'dinating council for higlicr education: 

1. The Legislature is authorized to create and establish a Louis- 
iana Coordinating Council for Higher Education, which sliall con- 
sist of fifteen members who shall be ai:)pointed in the manner and 
for the terms fixed by law. 

{ I ) All vacancies in the memberhsip of the Council shall be filled 
iji the manner provided by law. 

(2) A majority of the members of the council shall constitute a 
quorum. The council ^diall select a chairman and vice-chairman 
from its own membership and such oth.er officers as uiay be 
necessary to conduct its business or as may be provided by law. 

(3) The duties, functions and authority of said council, subject 
to the provisions of this section and this constitution, shall be as 
provided by law, - 

(4) The Legislature shall at any time have the right to abolish the 
Louisiana Coordinating Council for Higher Education. 

2. New Institutions, If the Legislature creates the Louisiana 
Coordinating Council for Higher Education and if a new public 
institution of higher education is i")roposed, said council shall 
make a thorough study and analysis of the need and feasibility 
for such new educational institution and shall report thereon 
within one year to the Board of Supervisors of Louisiana State 
University and Agricultural and Mechanical College, the State 
Board of Education, to the Governor and the Legislature in writ- 
ing and only after such report and analysis has been made and 
filed, or if no report is filed in one year, the Legislature may 
create or establish any new public educational institution and 
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then only iiftcr compliiince with (he provisions of Article IV, 
Seetion 14, of this eonstitiition. Within the meaning ol' this sec- 
tion, the ereiition or 'Establishment ol* new public eclucational 
institutions shall include, hut not by way of limitation, the estab- 
lishment of branches of existing educational institutions and the 
conversion ol' institutions olTeri;''^! two-year coui'ses of* study to 
institLitions offering longer colu's dI' study. 

3. New degree programs. If the Legislature creates the Louisiana 
Coordinating Council for Higlier EdLicalion, no !iew degree pro- 
gram not in eitect at any higher public educational institution on 
the effective date of this section shall be established, adopted or 
ii.:'ugurated at any such institution without prior approval of the 
Louisiana Coordinating Council for Higher Education, except 
that any institution denied a new degree program by the Louis- 
iana Coordinating Council for Higher Education shall have the 
right to secure approval from the Legislature, 

4. Legislature. The Legislature shall appropriate the necessary 
funds for the operation and maintenance of the Louisiana Coor- 
dinating Council lor Higher Education, if created, and, subject to 
the limitations provided in this constitution, may define and clar- 
ify the duties, functions and scope of aLithority of said council. 

(Amended by Acts 1968, No, 668, adopted Nov. 5, 1968.) 



Article 12, Section cS: 

It [state board of education] shall jiot create or maintain any 
administrative department in which salaries or expenses are pay- 
able from State fLuuls, unless authorized by the Legislature. The 
Legislature shall prescribe the terms under which fLUuls offered 
for educational purposes shall be received and disbursed, (Brack- 
eted material supplied.) 



Article 12, Section 9: 

Northwestern State College of Louisiana, heretofore known as 
the Louisiana State Normal College, the Louisiana Polytechnic 
Institute, heretofore known as the Louisiana industrial Institute, 
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the Southwestern Loiiisuiiiii Institute of Liberal iiiul Technical 
Learning, heretofore known as tlie Southwestern Louisiana 
Industrial Institute. Southeastern Louisiana College, the Siute 
School for the Bh'nd. the Slate School for the Deaf, the Southern 
University, the State School for Blind Negroes, the State School 
for Dear Negroes, and such others as may hereafter be created by 
t!ie Legislature, are declared to be the higher institutions of learn- 
ing now embraced in the educational system subject to the direct 
supei*vision of the State Board ol Education, For the support and 
maintenance of the in'slitutions named above and existing at the 
date of this Constitution, there shall be appropriated annually by 
the Legislature a sum of not less than seven hundred thousand 
(S700.000.00) dollars, which shall be apportioned in the Act of 
appropriation t.o said institutions, as their needs may require, 
upon the recommendation of the State Board of Education. The 
Legislature shall niakc additional appropriations for the improve- 
ment, equipment, support, and maintenance of said institutions, 
as their needs may require. (As amended Acts 1938. No. 388, 
adopted Nov. 8, '|938: Acts 1944. No. 326. adopted Nov. 7. 
1944,) 



Ariicle 12, Section J7: ■ 

There shall be appropriated exclusively to the maintenance and 
support of the Louisiana State University and Agricultural and 
Mechanical College all revenues derived and to be derived from 
the seminary fund, the agricultural and mechanical college fund 
and other funds or lands donated or to be donated by the United 
States to the State of Louisiana for the use of a seminary of 
learning, or of a college for the benefit of agricultural anci 
mechanical arts. For its endowment and support there shall be 
levied annually, beginning on January I, 1925, a tax of one-half 
of one mill on the dollar of the assessed valuation of all the 
taxable property in the State; but if the proceeds of this tax 
exceed One Million Dollars ($ 1 ,000,000.00) in any one year, the 
, excess shall be transferred to the general fund; provided, that 
nothing in this sectioji shall be construed as prohibiting the Legis- 
lature from making such additional appropriations as may be 
necessary. 

After July 1, 1934. there shall be appropriated exclusively to the 
maintenance, support and improvement of the said Louisiana 
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State University and Agricuitiinil anti Meciianieai Colk^eo, all 
rvvoiuu's hereafter derived Troni the State hecnse taxes now 
iniposed. or whieh may hereafter he imposed, on every person, 
firm, eorporation. domestic or foreitm. association of persons, or 
company, which may he authorized to contract on his. their, or 
its account, to issue any policies, or agreements for pohcics of 
life, fire, marine, surety, fidelity, indemnity, guaranty, lmii- 
ployers' liability, liability, credit, health, accident, livestock, 
plate-glass, tornado, automobile, automatic sprinkler, burghiry, 
steam boiler insurance, and all other fomis of insurance; but if 
the proceeds^ of said excise-license tuxes exceed One Million 
(51,000,000.00) Dollars in any one year, that excess shall be 
transferred to the State's General Fund; provided, that nothing 
herein shall be interpreted as irrohi biting' the Legislature from 
making such additional appropriations asf may be necessary. (As 
amended Acts 1932, No. 116, adopted Nov. 8, 1932; Acts 1940, 
No, 380, adopted Nov. 5, 1940.) 



Article J 2, Section 25: 

The metropolitan branch of Louisiana State University and 
Agricultural and Mechanical College ej/tablisl+ed in New Orleans 
by Act 60 of the regular session of 1956 and known as Louisiana 
State University at New Orleans shall be and remain at all times 
an integral p^ift of Couisiana State University and Agricultural 
and Mechanical College under the direction, control, supervision, 
and management of the Board of Supervisors of Louisiana State 
University and Agncultural and Mechanical College. (Added Acts 
1958, No. 544, adopted Ncv. 8, 1958, as amended Acts 1966, 
No. 561, adopted Nov. 8, 1966.)- 



Article 12, Sectioj} 26: 

The New Orleans Branch of Southern University and Agricultural 
and Mechanical College established by Act 28 of the extraordi- 
nary session of 1956 shall be and remain at all times an integral 
part of Southern University and Agricultural and Mechanical Col- 
lege under the direct supenMsion, control and management of the 
Louisiana State Board of Education, (Added Acts I960, No. 632, 
adopted Nov. 8, I960,) 
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MICHIGAN CONSTlTU'riON 



Article Scclion ^: 

State hoard of education: duties 

Lcadcrsiiip and gLMicrai supervision over all public education, 
includifiti aduiv education and instructiorial pr(^rams in state 
institutions, except as to institutions of higher education granting 
haccalainvate degrees, is vested in a state hoard of education. It 
siiall serve as tiie general phmning and coordinating body for all 
public education, including higher education, and shall advise the 
legishiture as to tiie financial requirements in connection there- 
with, 

Snperintondent of public instruction: appointment, powers, 
duties. 

The stale board of education shall appoint a superintendent of 
public instruction whose Term of office shall be determined by 
tlie board. He shall be the ehairmaji of the board without the 
right to vote, and shall be responsible for the execution T)f its 
policies. He shall be the principal executive officer of a state 
department of education which shall have powers and duties pro- 
vided by law. 

Stat^ board of education; members, nomination, election, term. 

The state board of education shall consist of eight members who 
shall be nominated by party conventions and elected at large for 
terms of eight years as prescribed by law. The governor shall fill 
any vacancy by appointment for .the unexpired term. The gov- 
ernor shall be ex-officio a meml:)er of the state board of educa- 
tion without the right to vote. 

Boards of institutions of higher education, limitation. 

The power of the boards of institutions of higher education pro- 
vided m this constitution tosupci-vise their res4jective institutions 
and control and direct the expenditure of the institutions' funds 
shall not l)€ limited byjhis section. 
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Article (V. Section 4: 



11k' legislature shall appropriate moneys to maintain the Univer- 
sity of Michigan. Michigan State University, Wayne Stale Univer- 
sity. !£astcrn Michigaji University. Michigan College of Science 
;nul Technology. Central Michigan University. Northern Michigan 
University, Western Michigan University, Ferris Institute, Grand 
Valley State College, l^y whatever names such institutions may 
hereafter be known, and other institutions of higher education 
estal^lished by law. The legislatiu'c shall be given an annual 
accounting of all income and ex;>enditures by each oT these 
educational institutions. Formal sessions of governing boards of 
such institutions shall be open to the public. 



Article cS. Section 5: 

The regents of the University of Michigan and their successor^ in 
office shall constitute a body corporate known as the Regents of 
the University of Michigan; the trustees of Michigan State Univer- 
sity and their successors in office shall constitute a body corpo- 
rate known as the Board of Trustees of Michigan State Univer- 
sity; the governors of Wayne State University and their successors 
in office shall constitute a body corporate known as the Board of 
Governors of Wayne State University. Each board shall have gen- 
eral supervision of its institution and tlie control and direction of 
all expenditures from the institution's funds. Each board shall, as 
often as necessary, elect a president of the institution under its 
supervision. He shall be the principal executive officer of the 
institution, be ex-officio a member of the board without the 
right to vote and preside at meetings of the board. The board of 
each institution shall consist of eight members who shall hold 
office for terms of eight years and who sliall be elected as pro- 
vided by law. The governor shall fill board vacancies by appoint- 
nicnt. Each appointee shall hold office imtil a successor has been 
nominated and elected as provided by law. 



Article S, Section 6: 

Other institutions of higl^er education established by law having 
authority to grant baccalaureate degrees shall each be governed 
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by n boartl of lonlrol which siinll be a body corponitc. The bourd 
sivall huve ueneml sLi|)crvision of the institution inul the con (ml 
unci Llireetion of ull expenditures from the instUiition's funds. It 
shall, and ol'ten as neeessary, eleel a president of the instiliUiun 
inuler its supervision. He shall be the principal executive ofliecr 
of the institution antl be cx-otTicio a member of the board with- 
out the rielU to vote. The board may elect one of its members or 
may designate the president to preside at board meetings. Iiach 
board of control shall consist of eight members who shall Jiold 
otTice for terms of eight years, not more than two of which shall 
expire in the same year, and who shall be appointed by the 
governor by and with the advice and consent of the senate. 
Vacancies shall be filled in like manner. 



Article 8, Section 7: 

The legislature sliall provide by law for the establishment and 
financial support of public community and junior colleges wh'ch 
shall be supervised and controlled by locally elected boards. The 
legislature shall provide by law for a state board for public com- 
munity and junior colleges which shall advise the state board of 
education concerning general supervision and planning for such 
colleges and requests for annual appropriations for their support. 
The board shall consist of eight members who sliall hold office 
for terms of eight years, not more than two of which shall expire 
in the same year, and who shall be appointed by the state board 
of education. Vacancies shall be filled in like manner. The super- 
intendent of public instruction shall be ex-ofTicio a member of 
this board without the right to, vote. 



MINNESOTA CONSTITUTION 

Article Section .i: 

The location of the University of Minnesota, as established by 
existing laws, is hereby confirmed, and said institution is hereby 
declared to be the University of the State of Minnesota. All the 
rights, immunities, franchises and endowments heretofore 
granted or conferred are hereby perpetuated unto the said univer- 
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sity: ami all lands which may bo grantoJ hcrcaitcr by Coniircss, 
or otlior donations for said university purposes, sliall vest in the 
institution referred to in this scetion. 



MISSOURI CONSTITUTION (1945) 

Article 9, Section ^'(a): 

The govcrnnien , of the state university shall be vested in a board 
of curators consisting of nine members appointed by the gov- 
ernor, by and with the advice and consent of the senate. 



Article 9. Section 9(h): 

The general assembly shaii adequately maintain the state univer- 
sity and such other educational institutions as it may deem neces- 
sary. 



Note: The operative language vesting the "government'' of the 
University in a board of curators appears in the 1875 Constitu- 
tion but lias been interpreted in such a way as to deny the 
University Constitutional status. See State ex rel. Heimherger r. 
Board of Curators of University of Missouri (1916). I88'S.W. 
128, 268 Mo. 598. 

MONTANA CONSTITUTION 
(As approved by voters JuJie 6, 1972. effective July ' , 1973) 

Article 10. Secti(m 9 

( i ) There is a state board of education composed of the hoard 
regents of higher education and the board of public education. It 
is responsible for long-range planning, and for coordinating and 
evaluating policies and programs for the state's educational sys- 
tems. It shall submit unified budget requests. A tie vote at any 
meeting may be broken by the governor, who is an ex officio 
member of each component board. 
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(2) (a) The government and control of the Montana university 
system is vested in a board of regents of higher education which 
shall have t\»li power, responsibility, and authority to supervise, 
coordinate, manage and control the Montana University system 
and shall supervise and coordinate other public educational insti- 
tutions assigned by law. 

(b) The board consists of seven members appointed by the gov- 
ernor, and confirmed by the senate, to overlapping terms, as 
provided by law. The governor and superintendent of public 
instruction are ex officio non-voting members of the board, 

(c) The board shall appoint a commissioner of higher education 
and prescribe bis term and duties. 

(J) The funds and appropriations unrier the control of the board 
of regents are sub)ect to the same audit provisions as are all other 
state funds. 

(3) (a) There is a board of public education to exercise general 
supervision over the public school system and such other pu'^lic 
educational institutions as may be assigned by law. Other duiies 
of the board shall be provided by hiw. 

(b) The board consists of seven members appointed by ibe gov- 
ernor, and confirmed by the senate, to overlapping terms as pro- 
vided by law. The governor, commissioner of higher education 
and state superintendent of public instruction shall be cx officio 
non-voting members of the board. 



Article 10, Section If): 

The funds of the Montana university system and of all other state 
institutions of learning, from whatever source accruing, shall for- 
ever remain inviolate and sacred to the purpose for which they 
were dedicated. The various funds shall be respectively invested 
under such regulations as may be provided by law. and shall be 
guaranteed by the state against loss or diversion. The interest 
from such invested I'unds, together with the rent IVom leased 
lands or properties, shall be devoted to the maintenance and 
perpetuation of the respective institutions. 



ERIC 
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NM.VADA CONSTITUTION 



Arficlc I L Section 4: 

The Lcgisl:ilLirc sIkiII provide for the cstublishrrtcnt of u State 
University whieh shall embrace departments for Agrieiiltm'e. 
Meehanie Arts, ami Mininu t(^. be controlletl by a Boartl of Re- 
gents whose tluties shall be prescribed by Law, 



Article I L Section 5: 

The Legislating shall have power to establis lestablish] Normal 
schools, ajul sLich tlilTerejit gratles of schools, frojn the primar>' 
department to the University, as in their discretion they may 
deeni necessary, and all Professors in said University, or Teachers 
in said Schools of whatever grade, shall be required to take and 
subscribe to th.e oath as prescribed in Article Fifteenth of this 
Constitutio'^ No Professor or Teacher who fails to comply with 
the provisi ns of any law framed in accordance with the provi- 
sions of this SectipiK shall be entitled to receive any portion of 
tlie public monies set apart for scliool purposes. 

Article 7/, Section 6: 

In addition to otlier means provided for the support and mainte- 
nance of said university and common schools, tl:e legislature shall 
provide for their support and maintenance by direct legislative 
appropriation from the general fund, upon the presentation of 
budgets in the manner required by law. 



OKLAHOMA CONSTITUTION 

Article 6, Section 31 : 

A Board of Agriculture is hereby created to be -.omposed of five 
members all of whom shall be farmers and shall be selected in the 
manner prescribed by law. 
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SaitI BoanI sinill be nnnntuinctl us li purl oT llio SUilo izovcrnmcnU 
aiul shall have jiirisLliclion over all matters arrec"linii animal iiuhis- 
try ami animal quarantine regulation, antl shall be the Board oi' 
Regents of all State Agriciiltiira! anil Mechanieal CoSleges, and 
shall discharge such other tlulies and receive such compensation 
as now is, or may hereafter be. provided by bw. 



Article 6. Section 3 la: 

There is hereby created a Board of Regents for the Oklahoma 
AgricLillLiral and Mechanical College and all Agricultural and 
Mechanical Schools and Colleges maintained in whole or in part 
by the State, The Board shall consist of nine (9) members, eight 
(8) members to be appointed by the Governor by and with the 
advice and consent of the Senate, a majority of whom shall be 
farmers, and the ninth member shall be the President of the State 
Board of Agriculture, Any vacancy occ'iring among the ap- 
pointed members shall be filled by appointment of the Governor 
by and with tlie advice and consent of the Senate, The members 
of the Board shall be removable only for cause as provided by 
law for the removal of officers not subject to impeachment. The 
members shall be appointed for terms of (8) years each, with one 
term expiring each year, provided that the members of^ the first 
Board shall, be appointed for terms of from one (1 ) to eight (8) 
years respectively. Provided that no Stiite, National or County 
officer shall ever be appointed as a member of said Board of 
Regents until two years after his tenure as such officer has 
ceased. Added State Question No, 3 1 0, Referendum Petition No, 
87, Adopted special election July I I, 1944, 



Article 13, Section 8: 

The government of the University of Oklahioma shall be vested in 
a Board of Regents consisting of seven members to be appointed 
by the Governor by and with the advice and consent of the 
Senate, The term of said members shall be for seven years, except 
and provided that the appointed members of the Board of Re- 
gents in office at the time of the adoption of this amendment as 
now provided by law shall continue in office during the term for 
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which they were appoinletl. and thereiiftcr as provided herein. 

Appointments for filling vacancies occurrintr on said Board shall 
be made by the Governor with advice ant! consent of the Senate 
and saiil appoinimenls lo fill vacancies shall be for the residue 
of the term only. 

Members of the Bo;*rd of Regents oTthe University ofOkkiiioma 
shall be :;iibject to removal flow office only as provided by law 
for the removal of elective officers not liable to impeachment. 
Added State Question No, 31 K Referendum Petition No. 88. 
Adopted special election July 1 1, 1944. 



A r tide ISA. Section J: 

All institutions of higher education supported wJiolly or in part 
by direct legislative appropriations shall be integral parts of a 
unified system to be known as 'The Oklahoma State System of 
Higlier Education." Added State Question No. 300, Referendum 
Petition No. 82. Adopted Special Eicction March 11, 1941. 

Article 13A, Section 2: 

There is hereby established the Oklahoma State Regents for 
Higher Education, consisting of nine (9) members, whose qualifi- 
cations may be prescribed by law. The Board shall consist of nine 
(9) members appointed by the Governor, confirmed by the 
Senate, and who shall be removable only for cause, as provided 
by law for the removal of officers not subject to impeachment. 
Upon the taking effect of this Article, the Governor shall appoint 
the said Regents for terms of office as follows: one for a term of 
one year, one for a temi of two years, one for a tenn of three 
years, one for a term of four years, and one for a term of five 
years, one for a term of six years, one for a term of seven years, 
one for a term of eight years, and one for a term of nine years. 
Any appointment to fill a vacancy shall be for the balance of the 
term only. Except as above designated, the term of office of said 
Regents shall be nine years or until their successors are appointed 
and qualified. 
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The Regents sliiill conslitute ;i eo-orcliinitin^ hourcl of control Tor 
iill Stiite institutions iloseribeil in Section I hcreol\ wiih the fol- 
lowing specific powers: (I) it sinill prescribe stiuuhncl.s of higher 
eclueation. applieahle to each institution: (2) it shall iletennino 
the functions and courses of st'icly in each of the institutions to 
conibnn to the stantlarils prescribed: (3) it shall grant degrees 
and other forms of academic recognition for completion of the 
prescribed courses in all of such inslitutioiis: (4) it shall reeonv 
mend to the State Legislature the budget allocations to each 
instituHon. and; (5) it shall have the power (o recommend to the 
Legislature proposed fees for all of such institutions, and any 
sucli fees shall be enectivc only within the limits prescribed by 
the Legislature. Added State Question No. 300, Referendum 
Petition No. 82. Adoi:ted Special Election March IK I94K 



Anicic 1 Section 3: 

The appropriations made by the Legislature lor all such institu- 
tions shall be made in consolidated form without reference to 
any particular institution and the Board of Regents herein 
created shall allocate to each institution aecording to its needs 
and functions. Added State Question No. 300, Referendum Peti- 
tion No. 82, Adopted Special lileetion March 1 K 1941. 



Article 1 3 A, Section 4: 

Private, denominational, and other institutions ofliighcr learning 
may become co-ordinated with the State 3ystem of Higher Edu- 
cation under regulations set forth by tlv; Oklahoma State Re- 
gents for Higher Education. Added St jte Question No. 300, 
Referendum Petition No, 82, Adopted Speeial Election March 
I L 1941. 



Article I3B, Section I: 

Section 1. There is hereby created a Board to be known as the 
Board of Regents of Oklahoma Colleges and shall consist of nine 
(9) members to be appointed by the Governor, by and with the 
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L'onscnt of the Senate. The Governor shall appoint one ( I) mem- 
ber to serve lor one ( I ) year, one ( 1 ) member to serve for two (2) 
years, one ( I ) member to serve for- three (3) years, one ( I) mem- 
ber to serve for four (4) years, one (1) member to serve for live 
(5) years, one (I) member to serve for six (6) years, one (I) 
member to serve for seven (7) years, one ( 1 ) member to serve lor 
eight (8) years, and one ( I) member to serve for nine (9) years. 
Provided that one (1) member shall eome from eaeh Congression- 
al Distriet antl the ninth (9th) member shall be the State Superin- 
tentient of Publie Instruetion. Their suceessors shall bo appointed 
for a term of nine (9) years, and siieh appointments shall be 
made within ninety (90) days after the tenii expires. Vaeaneics 
shall be filled by the Governor within ninety (90) days after the 
vacaney oeeurs. Eaeh member of the Board, exeept the State 
SuperintenLlent shall reeeive as eompensation t):e sum 'of Ten 
(SI 0.00) Dollars per day, not to exeeed sixty (60) days in any 
fiseal year while he is aetually engaged in the performance of 
duties, and he shall also be allowed the necessary travel expenses 
as approved by the Board and paid in the manner provided by 
law. The Board shall elect a president and vice-president who 
shall perform such duties as the Board directs. No executive 
boa?cl meetings shall be held at any time unless such executive 
session is ordered by a unanimous vote of the Board. The person- 
nel of the Board of Regents of the Oklahoma Colleges shall not 
include more than two (2) members from any one profession, 
vocation, or occupation. No member of the Board shall be 
eligible to be an officer, supervisor, president, instructor, or 
employee of any of the colleges set forth herein within two (2) 
years from the date of expiration of his tenii. Any member who 
fails to attend a board meeting mcro than two (2) consecutive 
meetings without the consent of a. majority of the Board, his 
offic;* shall be declared vacant by the Governor and his successor 
shall be appointed as provided herein. Added State Question No. 
328. Referendum Petition No. 93. Adopted special election July 
1^)48. 



Article I SB. Section 2: 

Section 2. The said Board of Regents of Oklahoma Colleges shall 
hereafter have the supei*vision, management and control of the 
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following Slatv' CoIIclics: ClmUkiI Stato Collciic at lulinoiul: liast 
Central State Colloiic at Ada: SoiitiiwcstiTn Institute ofTccliiu))- 
ogy at WcathcrfcvrLl; SoLitlicustcrn State College at Durant; North- 
western State College at Alva; and the Northeastern State College 
at Talileqiiah, and the power to make rides and regulations gov- 
erning eaeh of saitl institutions shall hereafter by exercised by 
and is hereby vested in the Board of Regents of Oklahoma Col- 
leges created by this Act, and said Board shall appoint or hire all 
necessary officers, supervisors, instructors, and employees for 
such institutions. Added State Question No. 328, Referendum 
Petition No. 93. Adopted special election July 6, 1948. 



Article I SB, Section 

Section 3, The Board of Regents of Oklahoma Colleges shall 
succeed the present governing board in the management and con- 
trol of any of the institutions named in the preceding section, 
and such governing board shall not hereafter have the manaje- 
ment or control of any of said institutions. All records, books, 
papers and information pertaining to the institutions herein 
designated, shall be transferred to the Board of Regents of Okla- 
homa Colleges, Added State Question No. 328, Referendum Peti- 
tion No, 93. Adopted special election July 6, 1948, 



Article 13B, Section 4: 

Section 4. The Oklahoma State Regents for Higher Education are 
hereby authorized to allocate from the funds allocated for the 
support of its educational institutions named in this Act, funds 
sufficient for the payment of tiie per diem and expenses of the 
members of the Board of Regents of Oklahoma Colleges, the 
salaries and expenses of the clerical help of said Board; office 
expense, and other expenses necessary for the proper perfor- 
mance of the duties of said Board. Added State Question No. 
328, Referendum Petition No. 93. Adopted special election July 
6, 1948, 
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U'l'All CONS riTU'l'lON 



Article 10, Section 4: 

The location ami establishment by existing laws of the University 
of Utah, and the Agricultural College are hereby conrirmecl. and 
all the rights, immunities, franchises and endowments heretofore 
granted or conferred, are hereby perpetuated unto said Univer- 
sity and Agricultural College respectively. 



Article to. Section 2: 

The public schools system shall include kindergarten schools; 
common schools, consisting of primary and grammar grades; high 
schools, an agricultural college; a university; and such other 
schools as the Legislature may establish. Th.e common 'schools 
shall be free. Tiic other departments of the system shall be sup- 
ported as provided by law. (As amended November 6, 1906, 
effective January 1, f907; November 8, 1910. effective January 
1,1911.) 
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